United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



















«» 

✓ 

to 

* 


* 

♦ 


4 


1 

♦ 

y- 

* 

» 

4 


* 

C 

4 

CN 

£ 

« 

b 

♦ 

t 

♦ 


No. 11,091 

STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Acts of June 10, 1922, C. 212, sec. 1, 
42 Stat. 625; May 23, 1928, C. 715, 45 Stat 719; May 28, 
1928, C. 819, 45 Stat 788; (37 USCA Sections 1-31, and 
amendments thereto), fixing the pay and allowances of 
plaintiff, an officer in the U. S. Army until his retirement 
in 1950 with over 25 years of continuous active service, 
so plainly entitle plaintiff to his pay and allowances for 
the period from October 1, 1942 through January 27, 1945, 
when the U. S. Army was held in captivity in the Philip¬ 
pine Islands by the Japanese Army, as to make such 
payment a mere ministerial act on the part of the dis¬ 
bursement officer and to authorize the issuance of a writ 
of mandamus against the Chief of Finance or Secretary of 
the Army or to enjoin and refrain them from persisting 
in their refusal to pay plaintiff the amount due him for 
the above period, and to direct said defendants to recon¬ 
sider such claim and to pay plaintiff the amount due him 
for said period as directed under the above Statutes. 

2. Whether the U. S. Court of Claims construction of 
the Missing Persons Act, (50 USCA Appendix, section 
1001-1017, 56 Stat 45) under which it held that the Army’s 
determination is conclusive on that court and not subject 
to judicial review (Vicente Moreno, 118 Ct Cls 30), is 
binding on District Court below as to the above Act, and 
the Statutes set forth in Paragraph “1” above. 
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United States ffimnrt of Appeals 

Fob the District of Columbia Circuit 


No. 11,091 


Vicente Moreno, 

Appellant, 

v. 

The United States of America, Frank Pace, Jr., as Sec¬ 
retary of the Army, and Maj. General Eugene M. 
Foster, as Chief of Finance of the Army, 

Appellees . 

Appeal from Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

This is an appeal on behalf of the named plaintiff be¬ 
low, Vicente Moreno, an officer in the U. S. Army, from 
a judgment of the U. S. District Court for the District of 
Columbia in favor of appellees. 

The suit was instituted in the Court below to compel 
the Secretary or the Chief of Finance of the Army to 
pay appellant his back pay and allowances as provided 
by Statute, (infra pp. 3, 4.) 

The jurisdiction of this Court is provided in revised 
Title 28, sections 1291 and 1292, United States Code. The 
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nature of the District Court’s jurisdiction is discussed 
infra, pp. 6-14. 

STATEMENT OF THE CASE 

The following facts are not in dispute: the appellant 
enlisted in the Philippine Scouts, a part of the U. S. Army, 
in the year 1924, and was in continuous active service 
with the Army for a period of 25 years, 11 months and 
28 days up to February 28, 1950, the effective date of his 
retirement and the period fixed for basic pay purposes by 
the U. S. Army. (Appendix pp. 17-19; 27 Plf’s. Ex. B). 
However appellant has not been paid for the period from 
October 1, 1942 until January 28, 1945. 

The U. S. Army in which appellant was serving as an 
officer in the Philippines was captured by the Japanese 
Army and appellant became a prisoner on April 9, 1942. 
(App. pp. 3-8; 22) 

Appellant contacted and reported to the U. S. Army 
when the U. S. recaptured the Philippine Islands. (App. 
p. 22) On December 7, 1945, the U. S. Army made a de¬ 
termination of appellant’s status as to his loyalty during 
the war, which states in part as follows: 

“It is desired that Second Lieutenant Vicente Mor¬ 
eno • • • be advised that the recommendations made 
by the Board of Officers • • # , that his activities 
during the Japanese occupation of the Philippines 
did not constitute an abandonment of loyalty to the 
United States and that he be retained in service, have 
been approved.” (App. pp. 9, 22) 

Appellant filed a claim with the U. S. Army in the Philip¬ 
pines for back pay and allowances for the period from 
October 1, 1942 to January 28, 1945. The Army made 
several conflicting determinations of appellant’s status, 
and at no time found him to have been disloyal to the 
United States, but finally denied his claim on April 3, 


3 


1948 on the ground that he was not entitled to pay and 
allowances under the Missing Persons Act because, 

“Our records show that although subject officer was 
in a position to aid the guerrillas, and that he did 
aid them in his capacity as employee of the puppet 
agency BIB A (National Rice and Com Corporation) 
from 10 April 43 to 31 October 44, he did not accept 
such employment upon authorization of a recognized 
guerrilla commander. ’ 7 (App. pp. 9, 22) 

A suit was filed in the U. S. Court of Claims in July 
1948 by appellant for his claim under the Missing Persons 
Act, which was denied solely on jurisdictional grounds 
under said Act. The issue as to plaintiff’s statutory 
rights (supra pp. 3, 4) was not raised in the petition nor 
passed upon by the Court. (Vicente Moreno v. U. S., 
118 Ct. Cls. 30) 


STATUTES 

I 

Appellant an officer in the U. S. Army at the time of 
his capture on April 9, 1942, is entitled to pay from 
that time to January 28, 1945 and is mandatory under the 
Act of June 10, 1922, c. 212 sec. 1, 42 Stat 625; May 23, 
1928, c. 715, 45 Stat. 719; May 28, 1928, c. 819 (37 USCA 
sec. 1, as to “General Provisions as to pay periods and 
rates and allowances”.) Additional pay and allowances 
as provided under the above Acts are set forth in 37 USCA 
sections 2 to 31 inclusive. 

The above sections 1 to 31 inclusive were repealed or 
changed by increasing the pay and allowances as set forth 
in 37 USCA sections 101 to 120 inclusive, by the Act of 
June 16, 1942 in Chapter 2 as to “Readjusted Pay and 
Allowances”; while Chapter 3 as to “Wartime Allowances 
to Servicemen's DEPENDANTS (New) (which is not en- 
volved herein) is provided in sections 201 to 221 inclusive. 
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Section 210 (d) of Chapter 3, supra provides that “noth¬ 
ing contained in this Chapter and section 305(e) (1) of 
the Appendix to Title 50 shall be construed to modify sec¬ 
tions 1001-1018 of the Appendix to Title 50”, the Missing 
Persons Act, which is not mentioned in Chapter 2 of 37 
XJSCA sections 101 to 120, as to plaintiff’s right to his 
pay. 

n 

The Act of July 16, 1892, c. 195, 27 Stat. 177, 10 XJSCA 
sec 877, provides that, 

“The pay of officers of the Army may be withheld 
under section 82 of Title 5 on account of an indebted¬ 
ness to the United States admitted or shown by the 
judgment of a court, but not otherwise unless upon 
a special order issued according to the discretion of 
the Secretary of War.” 

The extent of the Secretary’s discretion is discussed 
infra, pp. 8, 13. 

m 

The Administrative Procedure Act, 5 USCA sections 
1001 - 1011 . 

SPECIFICATION OF POINTS 

The District Court erred: 

1. In holding “that the determination by the Army of 
plaintiff’s status under the Missing Persons Act is final 
and not subject to judicial review, and that the judgment 
entered by the Court of Claims on November 7, 1950, in 
e Vicente Moreno v. United States of America No. 48754, 
is res judicata of the issues in the instant case; and * * • 
that defendants are entitled to judgment as a matter of 
law.” 

2. In failing and refusing to enjoin and restrain the 
defendants, the Secretary of the Army or the Chief of 
Finance of the Army from persisting in their refusal to 
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pay plaintiff the amount due him for his back pay and 
allowances, and to direct said defendants to pay plaintiff 
the amount due him. 

i 

i 

! 

SUMMARY OF ARGUMENT 

(1) Appellant is entitled to his pay and allowances 
while an officer in the United States Army under his Statu¬ 
tory right, 37 USCA, section 1-31 and amendments thereto 
(supra pp. 3, 4), and there is no decision to the contrary. 
(Infra pp. 6, 9, 10) 

(2) The Army has no right to deny appellant his pay 
and allowances, and having failed and refused to pay him, 
the Court below had jurisdiction to and should have held, j 
that under the law, the Army was not authorized to with¬ 
hold his pay, and should have enjoined appellees from 

so doing, and by mandatory injunction required appellees 
to pay over to appellant the sums withheld. (Infra pp. 
6,13) 

i 

(3) The decision in Vicente Moreno v. United States , j 

118 Ct. Cls. 30 in dismissing the petition was based en- j 
tirely on its construction of the Missing Persons Act, and j 
its belief that it did not have jurisdiction thereunder, and j 
therefore is not a bar to the District Court below from 
the duty to enforce appellant’s Statutory right to his 
“Pay and Allowances” under 37 USCA, sections 1-31, 
which was not passed upon by the Court of Claims. {Mor¬ 
eno v. U. S., supra) j 
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ARGUMENT 

I 

The undisputed facts are set forth in the “Statement 
of the Case”, supra pp. 2, 3. Appellant enlisted in the 
United States Army in 1924 and served continuously until 
his retirement as a 2nd Lt. by the Army on February 28, 
1950. (App. pp. 17-19; 27,—Plf’s. Ex. B). However ap¬ 
pellant was not paid for the period from Oct. 1 , 1942 to Jam. 
28, 1945. ' 

Appellant’s claim for his Pay and allowances was de¬ 
nied for the period from October 1, 1942 to January 28, 
1945 on the sole ground that he was not entitled to it 
under the Missing Persons Act (50 USCA Appendix sec¬ 
tions 1001-1017). Appellant duly filed a petition in the 
Court of Claims to recover his claim solely under the Miss¬ 
ing Persons Act. The Court held that the Army’s de¬ 
termination was conclusive under the above Act, and that 
“Congress must have meant, by Section 1009 as a whole, 
that the troublesome questions arising under the Missing 
Persons Act were not to he the subject of litigation.” (Vi¬ 
cente Moreno v. U. S., 118 Ct. Cls. 30, 43) 

Appellant, subsequent to the above decision, filed this 
action in the Court below based upon his Statutory right 
to his pay and allowances, (supra, pp. 3, 4) 

STATUTORY RIGHT TO PAY M 

The duty of the U. S. Army to pay appellant his “Pay 
and Allowances” during the period herein involved, while 
an officer in the U. S. Army, under his Statutory rights 
“is so plainly prescribed as to be free from doubt and 
equivalent to a positive command, and, therefore, is so far 
ministerial that its performance may be compelled by 
mandamus.’’ (Miguel v. McCarl, 291 U. S. 442, 445) 
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1. The Act of June 10, 1922, c. 212 sec. 1, 42 Stat 625 
(37 USCA, section 1) fixes the base pay as follows: 

“The first period $1500; the second period $2000 
•••.” (Id. p. 36) 

“The pay of the second period * • * to second lieu¬ 
tenants of the Army • • • who have completed five 
years of service. ,, (Id. p. 38) 

“The pay of first period shall be paid to all other 
officers whose pay is provided for in this section. * • 

(Id. p. 38) 

The above Act was amended as to appellant’s base pay 
and allowances under 37 USCA 1-31, by increasing the 
amount by the Act of Jv/ne 16,1942 as set forth in CHAP¬ 
TER 2, sections 101-120 under “Readjusted Pay and Al¬ 
lowances”, and under CHAPTER 3, sections 201-221 as 
to “Wartime Allowances to Servicemen’s DEPEND¬ 
ENTS”. Section 210 (d) of CHAPTER 3, (which is not 
involved herein) supra, provides that “nothing contained 
in this chapter and section 305 (e) (1) of the Appendix 
to Title 50 shall be construed to modify sections 1001-1018 
of the Appendix of Title 50”, which is the Missing Per¬ 
sons Act enacted on March 7, 1942, and which does not 
amend 37 USCA, sec. 1 or amendments thereto. 

The Ramsmever Rules of the House, paragraph 2 a of 
rule Xm, require that the report accompanying legisla¬ 
tion must designate any changes or repeal of former Acts. 
The above rule is set out in Report No. 1680, 77th Con¬ 
gress, 2d Session, on the Missing Persons Act, and deletes 
from U. S. Code, Title 34, sec. 943, the word “actually”. 1 


1 The general purpose of the Missing Persons Act as set out in 
the Report, supra, is stated as follows: 

"In general, the purposes of this bill are to provide authorization 
for the continued payment or credit in the accounts, of the pay and 
allowances of missing persons for 1 year following the date of com¬ 
mencement of absence from their posts of duty or until such per¬ 
sons have been officially declared dead; the continued payment for 
the same period of the allotments for the support of dependents and 





There is no reference to any other statute nor does the 
Act cover the ground occupied by 37 USCA sections 1-31, 
and, therefore could not repeal it- (National Bulk Car¬ 
riers v. Warren, 82 Fed. Supp. 511). 2 

The Act of July 26, 1892, c. 195, 27 Stat. 177, 10 USCA 
sec. 877 (supra, p. 4) prohibits the withholding of the 
pay of officers in the Army except under specified condi¬ 
tions as provided in the Act, and therefore prohibits the 
Army from withholding appellant’s pay. 

for the payment of insurance premiums, and for regular monthly 
payments to the dependents of missing persons in the same manner 
in which allotments are paid, in those instances in which the missing 
persons had neglected to provide for their dependents through the 
medium of allotments, such payments to be deducted from the pay 
of the missing persons in the same manner in which allotments are 
paid. 

The Navy Department advised the committee that many instances 
have occurred during recent months of personnel having been re¬ 
ported as missing, and in accordance with requests received from 
disbursing officers carrying the pay accounts, the allotments of such 
persons were discontinued. Because of stoppage of allotments and 
the withholding of pay of missing persons, dependents of personnel 
concerned have experienced great hardships in a large number of 
cases. The committee are advised that this situation is aggra¬ 
vated by the fact that, so long as a person is declared to be missing 
and has not been officially declared dead, the 6 months' death gratu¬ 
ity is not payable. 

It appears that in most cases evidence will undoubtedly exist to 
justify the presumption that the missing persons are not deserters 
and have not absented themselves from their post of duty in viola¬ 
tion of the rules of discipline. In all instances when persons are 
declared to be missing, in the absence of clear evidence of death or 
desertion, specific provision should exist for the continued credit of 
pay and allowances and for the continuation of allotments of pay for 
the support of dependents, and for the payment of insurance prem¬ 
iums. The proposed bill is designed to accomplish this purpose” 

1 2 It was held in this case in the U. S. District Court that, 

“When an affirmative statute contains no expression of a purpose 
to repeal a prior law, it does not repeal it unless the two acts are 
in irreconcilable conflict, or unless the later statute covers the 
whole ground occupied by the earlier and is clearly intended as a 
substitute for it and the intention of the legislature to repeal must 
be clear and manifest." 
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The above Acts are mandatory and so far ministerial 
that their performance may be compelled by the Courts. 

(.Miguel v. McCarl, 291 U. S. 442, 445) 

. 

Appellant is entitled to his pay and allowances, not i 
because he performed certain work or stayed at a certain 
place; but because he held the office as an officer in the 
U. S. Army as created by statute. {U. S. v. Andrews, 240 
U. S. 90; U. S. v. Williamson, 23 Wall. 411; U. S. v. Wicker- j 
sham, 201 U. S. 390). Under the above authorities, the 
work and place of his confinement is immaterial, since he 
did not disobey orders and was loyal to, and a member of, i 
the U. S. Army. 

The pay of an officer cannot be withheld under Section 
877, Title 10 USCA., when he is acting under an order 
he is bound to obey. ( Smith v. U. S., 24 Ct. Cls. 209). 1 
Appellant was ordered to surrender and to be courteous 
and obedient to the Japanese Army and their orders. He j 
was not indebted to the Army and the Army had no right | 
to withhold his pay. ( Baker v. McCarl, 24 F. 2d 897; Me- j 
Carl v. Lond, 38 F. 2d 943; White v. U. S., 72 Ct. Cls. 375; I 
Thomas Kenmj v. U. 62 Ct. Cls 328,338; McCarl v Pence, 

18 F. 2d 809). 

Even if appellant had agreed to waive his right to pay j 
and allowances while he was an officer of the U. S. Army 
in the Philippines during the Japanese occupation, it 
would be a complete nullity as his pay is fixed by statute, | 
which he is entitled to recover. ( Gkuvey v. U. S., 182 U. S. 
595; U. S. v. Andrews, 240 U. S. 90; McMath v. U. S. 248 
U. S. 151; Ford v. U. S., 69 F. Supp. 332; U. S. v. James, j 
100 F. 2d 65) 

The courts have always held that it requires the deci¬ 
sion of a courtmartial to deprive an officer or enlisted man j 








of his pay and emoluments {Carrington v. TJ. S., 46 Ct Cls. 
279; Harry Walsh v. U. S., 43 Ct. Cls. 225; James L. White 
v. U. S., 72 Ct. Cls. 459). 

“Pay is a fixed and direct amount given by law to 
persons in the military service, in consideration of and 
as compensation for their personal service. Allow- 

1 ances, as they are now called, or emoluments, as they 
were formerly termed, are indirect or contingent re¬ 
munerations, which may or may not be earned, and 
which is sometimes in the nature of compensation, and 
sometimes in the nature of reimbursements. Both pay 
and allowances are compensation for services while in 
service. ! ’ 

Sherburne v. U. S., 16 Ct. Cls. 491 

Where plaintiff is appointed army field clerk, accepts 
appointment, takes necessary oath of office, and is assigned 
to duty, but receives no notification of such assignment, 
and sometime thereafter in response to order, reports for 
active duty, he is entitled to salary and emoluments of 
his office on taking oath. White v. TJ. S., 60 Ct. Cls. 437. 

The pay of officers of the army is prescribed by Statute 
and so long as a person is an officer of the army, he is 
entitled to receive the pay belonging to the office. 13 
Opinion Atty. Gen. 104. 

The TJ. S. Court of Claims’ construction of the Missing 
Persons Act in holding that it did not have jurisdiction 
to judicially review the Army’s construction of said Act, 
did not deprive the District Court of the right to construe 
said Act, or to enforce the mandatory requirements of 
the Army under 37 USCA sections 1-31 not passed upon 
by the Court of Claims. 

The Court of Claims in its first decision, June 5, 1950, 
{Vicente Moreno v. TJ. S., Action No. 48754) held that 
the Act of March 30,1814, “is applicable to the plaintiff’s 
situation” (pages 12); that the above Act was not re- 
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pealed by the Missing Persons Act, (Id. p. 13) and dis¬ 
missed the petition on that ground. 

Appellant filed a motion for a new trial and the Court 
of Claims reversed its decision as to the above Act of 
March 30, 1814, and held: 

41 The Government urges that the concluding clause of 
Section 846 of Title 10 is a bar to the plaintiff’s claim. 
We think not. It applies only to members of a “Mili¬ 
tia Corps” mentioned earlier in the section. The sec¬ 
tion was enacted March 30,1814, 3 Stat. 115, R. S. Sec. 
1288. If there has been in recent times, any unit of 
armed services which answers the description of a 
“Militia Corps” as that expression was used in 1814, 
the Philippine Scouts were, at the period here in ques¬ 
tion, not such a unit. Statutory authorization for the 
enlistment of natives of the Philippines in the Army 
of the United States is found in 10 XJ.S.C. 321. When 
so enlisted they do not form a unit which could be 
called a Militia Corps.” (Page 42,43) 

The Court of Claims however in its second decision dis¬ 
missed plaintiff’s petition based upon its construction of 
the Missing Persons Act on the ground that under section 
1009 of said Act that “Congress must have meant by sec¬ 
tion 1009 as a whole, that the troublesome questions arising 
under thhe Missing Persons Act were, not to be the subject 
of litigation”, and that the Army’s determination “is con¬ 
clusive, and that the question of that correctness of that 
determination cannot be reviewed * * * in a court.” 
(.Moreno v. XJ. S., supra, p. 43) 

In the case of Katherine J. Patterson v. XJ. S., 115 Ct. 
Cls. 348, the Court dismissed the petition in which the 
plaintiff was seeking compensation for the taking of her 
lands, on the ground that it did not have the right to re¬ 
view the findings made by the Department of Interior; 
that it could not award a money judgment and could not 
remand the case to the agency for further consideration as 
held in XJ. S. v. Jones, 336 U. S. 641. The Court of Claims 



stated that under the Administrative Procedure Act, (5 
U.S.C.A., Sections 1001-1011) 

“The provisions of this Act would seem to give the 
Court apparently the United States District Courts, to 
which the Act gives jurisdiction in such cases, plenary 
power to shape judicial review to fit the case. We 
conclude therefore that jurisdiction is in those Courts 
and not in this Court to right wrongs which the plain¬ 
tiff charges in his petition.’’ 

The Court of Claims, as in the case above, dismissed the 
present case on the ground that it did not have the right 
to review the Army’s determination under the belief, as 
in the case above, that the Administrative Procedure Act 
gave the U. S. District Courts the plenary power to shape 
judicial review, and not the Court of Claims. 

Appellant’s petition in the Court of Claims was based 
solely upon his rights under the Missing Persons Act, and 
the Court’s decision is based entirely on its construction 
of that Act. It believed and so stated that “Congress must 
have meant, by Section 1009 5 as a whole, that the trouble¬ 
some questions arising under the Missing Persons Act were 
not to be the subject of litigation” in the Court of Claims. 
The Court did not repeat its position taken in the Patter¬ 
son case, supra, nor comment upon the U. S. District Court 
for the District of Columbia jurisdiction to judicial review, 
or appellant’s Statutory rights to his pay and allowances 
under 37 USCA sections 1-31. 


> Section 1009 of 50 USCA Appendix states that “Determinations 
are authorized to be made by the head of the department concerned, 
and all such determinations shall be conclusive: PROVIDED, that 
no such account shall he charged or debited with any amount that 
any verson in the lands of an enemy may receive or he entitled to 
receive, or have placed to his credit by such enemy as pay, wages, 
allowances or other compensation ” Although the Army denied ap¬ 
pellant’s claim contrary to the above “PROVISO”, the Court of 
Claims decided that it did not have jurisdiction to set aside the 
Army's determination. 
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Appellant, believing that he was entitled to recover 
under the Missing Persons Act, filed his petition in the 
Court of Claims based solely on that Act. If there was a 
misconception as to his remedy, i and he should have filed 
his action originally m the U. S. District Court under his 
Statutory rights (Supra pp. 3, 4), the doctrine of res ju¬ 
dicata is not available as a bar to the action in the Dis¬ 
trict Court below, and the Court was in error in dismissing 
the complaint on the ground that said doctrine applied. 
(Ash Sheep Co. v. U. S., 252 U. S. 159, 170; Momsen- 
DunnegaiuRyam Co. v. Helvem, Com’r., 68 Fed. 2d 754; 
63 App. D. C. 9; 30 Am. Jur. sec. 210, pp. 946, 947) 

As appellants right to pay under 37 USCA sections 
1-31 was not passed upon by the Court of Claims its deci¬ 
sion is not res judicata (Mereoid Corp. v. Mid-Continental 
Invest. Co. 320 U. S. 668,671; 30 Am. Jur. p. 927; Pipping 
v. U. S. 121 Fed 98, 74 App. D. C. 131. 

The Act of July 16, 1892, c. 195, 27 Stat 177, 10 USCA 
sec. 877, prohibits the withholding of an Army officer’s 
pay, unless he admits that he is indebted to the United 
States or it is shown by the judgment of a court, hut not 
otherwise, unless upon a special order issued according to 
the discretion of the Secretary of War as to the indebted¬ 
ness. Therefore, since the present withholding of appel¬ 
lant’s pay was not authorized under the above Act, as there 
is no claim that appellant was indebted to the United 
States, the withholding is not authorized under the Act. 
( McCarl, Comp. Gen. et al v. Pence, 57 App. D. C. 159, 18 
F 2d 809). There the comptroller claimed that plaintiff 
was indebted to the United States and requested, under the 
above Act, that the sums erroneously paid plaintiff be* with¬ 
held from his pay. An order to that effect was issued by 
the Secretary of War, and the stoppages complained of 
were made accordingly. The lower court held that defend¬ 
ants were not authorized by law to withhold such stoppages 
from plaintiff’s pay, and enjoined them from so do- 
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mg, and also by mandatory injunction required them to 
pay over to plaintiff the sums already so withheld, and to 
continue to pay him his regular pay and allowances in 
the usual and customary manner in which officers of the 
Army are paid, notwithstanding the disputed claim. The 
decision of the lower court was affirmed. 


Control of Philippines By Japanese Army 

The Japanese Army held the U. S. Army in captivity 
in the Philippines from the time appellant was captured 
in April, 1942 until they were liberated in January, 1945. 
As stated in Standard-Vacuum Co. v. TJ. S., 339 U. S. 157, 
159, it is “judicially known that the Japanese were, for all 
practical purposes, in complete control of the Philippine 
Islands by May, 1942 and continued in control until some¬ 
time subsequent to October, 1944, when the U. S. Army 
returned.” 

It is also judicially known that the Japanese Army was 
brutal and inhuman in their treatment of the soldiers and 
their families in the Philippines. 4 


4 The opinion of Col. Louis P. Torres, the Judge Advocate General 
of the Philippine Anny> dated 4 June 1946, was rendered at the 
request of the Commanding General of the A.F.W.E.S.PA., marked 
secret, confidential and restricted, and filed by the Army with the 
Committee of Congress, 80th Congress, 1st Session, with the then 
pending Bill “Extending the Missing Persons Act to Certain Fili¬ 
pino”, and in part is as follows: “The Japanese did not actually 
release the prisoners as they were kept under the supervision and 
strict surveillance of the Japanese Kempei-tai or Military Police. 

They were required to report periodically to the military police 
or some Japanese commanders in their respective localities; they 
were compelled, under threat, to be confined at Fort Santiago or 
any of its branches, to join the Japanese constabulary which was 
then in the process of formation, or otherwise constrained to seek 
employment in some governmental agency controlled by the Japa¬ 
nese Military Government for the purpose of keeping track of the 
activities of the prisoners. There were many cases of prisoners 
of war who were taken from Capas or other concentration camps 
and given specific assignments under some Japanese military com- 
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CONCLUSION 


It is dear that the lower court erred in holding that 
the decision in the Court of Claims in construing solely J 
the Missing Persons Act as to its jurisdiction, deprived ■'? 
the XL S. District Court for the District of Columbia of \ 
its duty and jurisdiction to enjoin and compel the ap- i 
pellees to pay appellant his Pay and Allowances as pro- j 

vided by law under 37 USCA, sections 1-31, as amended, j 

* * 

mander. The result was that in whatever situation he found, him- j 
self, whether by joining the Japanese controlled constabulary, by 
accepting employment in some governmental agency, or by being ■ 
permitted to engage in some civilian or private activity in order f 
to make a livelihood for himself and his family, the Filipino prisoner y 
of war was always shadowed by the Japanese high command through | 
the Kempei-tai or military police. No better proof can be offered 
in connection therewith than the contents of an order furnished 
each prisoner upon his so-called release under oath, whereby he 
was required to report “when you are dead?* (see Appendix X). ^ 
His freedom of action, nay, his freedom of thought, having thus 
become things of the past, it was next to impossible for him to 
move around freely in his neighborhood, because there were eyes i 
watching his movements and tongues or pens ever ready to report i 
him to the Kempei-tai, which invariably meant his arrest and con- j- 
finement for an undetermined period of time, if not death caused 
by revoltingly unheard of, cruel and inhuman torture, of which his • 
family was vaguely informed when they received his watch, wallet \ 
or other last personal belonging.” (“The Case for the Philippine i 
Army (U. S. A.F.F.E.) Veterans by Joaquin Miguel Elizalde”, pp. j 
38, 39). • . . ' ! 

“All the activities of the inhabitants, even those of strictly pri- j 
vate nature, were under control or regimentation. Foodstuffs, par- j. 
ticularly those commodities that were very essential for the mainte- j 
nance of the population, were so administered that priorities were i 
given only to the Japanese forces and civilians, which accounted for \ 
the exorbitant prices which seriously affected living conditions in j 
these Islands. The prices of prime commodities having increased j 
from day to day, a man depending on his salary for a living hardly > 
had enough to maintain his family for the first few days of the i 
month. He had to devise other means, such as selling his furniture f 
and other belongings piece by piece, if he had to survive during the [' 
remaining days of the month. * * (“The Case for the Philip- ; 
pine Army (U.S.A.F.F.E.) Veterans by Joaquin Miguel Elizalde”, | 
pp. 40, 41). 
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Although other courts, including the U. S. Court of 
Claims, have held that they do not have jurisdiction to 
enjoin the withholding of pay and allowances, or to grant 
a mandatory injunction to compel the payment, they have 
recognized that the U. S. District Court for the District of 
Columbia has such jurisdiction, and that it is the duty 
of the lower court herein to enforce appellant’s rights. 

1 It is also clear that the Missing Persons Act did not in 
any way repeal appellant’s right to his “Pay and Allow¬ 
ances” under 37 TJSCA, sections 1-31, as amended, and 
that appellant’s right is mandatory under the above Act, 
which even appellant could not waive , nor can the Army 
or any court deprive appellant of his Statutory right 
thereunder. 


It is therefore respectfully submitted that the lower 
court’s judgment should be reversed, and the case re¬ 
manded with directions to enforce appellant’s Statutory 
rights under 37 USCA, sections 1-31, and amendments ap¬ 
plicable thereto, in accordance with the law, and require 
appellees to pay over to appellant the sums they have with¬ 
held. 

LaVerx R. Dilweg 


Of Counsel: 

T. Bruce Fueler, 
Robert H. McNeill, 
Washington 5, D. C. 


815 15th Street, N. W., 
Washington 5, D. C. 
Attorney for Appellant 
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1 Filed Jan 16 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

VICENTE MORENO 
555 Int. 1, Tayabas Street 
Santa Cruz, Manila, P. L 

Plaintiff 


v. 

THE UNITED STATES OF AMERICA, 
Frank Pace, Jr., as Secretary of the Army 
Maj. Gen. Eugene M. Foster, as 
Chief of Finance of the Army 


Defendants 


C. A No. 202—’51 
Complaint 

(Petition for money judgment against the United States 
in nature of Mandamus to compel the Secretary of 
the Army and the Chief of Finance of the Army 
to pay Soldier’s Back Pay and Allowances) 

Plaintiff is a citizen of the United States, retired by 
the United States Army and is residing in Santa Cruz, 
Manila The matter in controversy exceeds, exclusive of 
interest, attorneys’ fees and costs, the sum of Three 
Thousand ($3,000.00) Dollars. 

This Honorable Court has jurisdiction over the matter 
here in controversy and the power to act by reason of 
the provisions of the Administrative Procedure Act of 
June 11, 1946, 60 Stat. 243, 5 U. S. C. A 1001-1011; the 
Tucker Act, as amended, 28 U. S. C. A 41 (20); Pay 
and Allowances, 37 U. S. C. A Sections 1 - 31, and 231 - 
319; 10 U. S. C. A Section 671-915, and the Missing 
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Persons'Act, 56 Stat. 45, 50 App. TJ. S. CL A. 1001- j 
1017. 


2 L Plaintiff enlisted in the Philippine Scouts, 
a nnit of the U. S. Army, on March 3, 1924, and 

served continuously in that capacity until February 7, 
1942, when he was discharged to accept duty as a reserve 
officer in the Philippine Scouts, and was ordered to ac¬ 
tive duty on February 8, 1942, during the siege of the 
Philippine Islands by the Japanese. A copy of plain¬ 
tiff’s orders to active duty is attached hereto as Plain¬ 
tiff’s Exhibit A, and is made a part hereof by reference. 

2. On April 2, 1942, plaintiff, then a 2nd Lieutenant, 
F. A, was ordered by the Commander in Chief of the 
U. S. Army in the Philippines to surrender, along with 
other members of the U. S. Army, to the Japanese Army. 
The following messages or orders were transmitted: 

3 Filed Jan 16 1951 Harry M. Hull, Clerk 

HEADQUARTERS 

UNITED FORCES IN THE PHILIPPINES 

Fort Mills, P. L 7 May 1942 

Subject: Surrender. 

To: Major General William F. Sharp, Jr., Com¬ 

manding Visayan-Mindanao Forces 

To put a stop to future useless sacrifice of human life 
on the Fortified Islands, yesterday I tendered to Lieuten¬ 
ant General Homma, the Commander-in-Chief of the Im¬ 
perial Japanese Forces in the Philippines, the surrender 
of the. four harbor forts of Manila Bay. 


General Homma declined to accept my surrender unless 
it included the forces under your command. It became j 
apparent that the garrisons of these forts would be even- j 
tually destroyed by aerial and artillery bombardment and j 
by infantry supported by tanks, which have overwhelmed 
Corregidor. 
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After leaving General Homma with no agreement be¬ 
tween ns I decided to accept in the name of humanity 
his proposal and tendered at midnight, 6-7, May 1942, 
to the senior Japanese officer on Corregidor, the formal 
surrender of all American and Filipino Army troops in 
the Philippines. You will therefore be guided accord¬ 
ingly and will repeat will surrender all troops under your 
command both in the Visayan Islands and Mindanao to 
the proper Japanese officer. This decision on my part, 
you will realize, was forced upon me by means entirely 
beyond my control. 

Colonel Jessee T. Traywick, Jr., G. S. C. my Assistant 
Chief of Staff, G-3, who will deliver this to you is fully 
empowered to act for me. You are hereby ordered by 
me as the senior American Army officer in the Philippine 
Islands to scrupulously carry out the provisions of this 
letter, as well as such additional instructions as Colonel 
Traywick may give you in my name. 

You will repeat the complete text of this letter and 
of such other instructions as Colonel Traywick may give 
you by radio to General MacArthur. Let me emphasize 
that there must be on your part no thought of disregard¬ 
ing these instructions. Failure to fully and honestly 
carry them out can have only the most dis'istrous re¬ 
sults. 

J. M. Wainwright 
Lieutenant General, U. S. Army 

HEADQUARTERS 

VISAYAN-MINDANAO FORCES 

CYP Malaybalay, Mindanao, May 11,1942. 

To All Commanders Visayan Islands: 

General Chynoweth 
Colonel Hilsman 
Colonel Christie 
Colonel Cornell 
Captain Blancas 


i 


/ 
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4 All landmines or other explosives of any descrip¬ 

tion will be immediately removed from highways, 
bridges and any other places where they might cause 
damage to Japanese troops particularly they will be re¬ 
moved in twenty-four hours stop where it is impractical 
to remove such obstructions without destroying structures 
or highways they will be clearly marked “danger” in the 
presence thereof stop no retreat no destruction of prop¬ 
erty military or civilian will be countenanced stop all 
officers are enjoined to carefully instruct those under 
them and any with whom they come in contact to strictly 
observe the provisions above stop any violations of this 
order will be dealt with summarily stop all members of 
the armed forces will be directed to report to the places 
designated in the orders furnished the sector commanders 
not later than the dates specified therein stop those ab¬ 
sent on those dates will be considered as deserters and 
will be so reported to the Japanese authorities stop until 
the arrival of the Japanese forces you are responsible for 
the proper rationing of your troops stop the Japanese 
army will treat the officers and enlisted men according 
to International Law, except when they would be against 
the law stop courteous and prompt obedience to the Japa¬ 
nese army and their orders in (sic) absolutely necessary. 

W. F. Sharp 

Major General, U. S. Army Commanding 

MESSAGE TO ALL FILIPINO OFFICERS AND MEN 

1. Direct written orders have been received by me 
from General Sharp, and authorized by General Mac- 
Arthur for me to surrender the Forces of Negros. 

2. These orders have been obeyed by this Headquar¬ 
ters and as a member of this command you also must 
obey them. 

3. Failure to surrender classifies you as: 


r 
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a. Deserter by Philippine and U. S. Governments— 
Penalty—Death 

b. Outlaw by Imperial Japanese Army— 

Penalty—Death 

4. By terms of the agreement the Imperial Japanese 
Army has been furnished: 

a. Your name and home address. 

b. Your present location. 

c. The arms and ammunition you have. 

5 5. By surrendering you will draw full pay until 

you are mustered out of the Service and you will 
be entitled to all bonus and insurance privileges from 
TJSAFFE. You will also be recognized as an HONOR¬ 
ABLE prisoner of War by the Philippine Government, 
TJSAFFE and by the Imperial Japanese Army and 
treated as such. 

6. Half of the Officers and men have already reported 
to Fabrica and are well treated. 

7. Report in PERSON with your arms and ammuni¬ 
tion to Cadre Barracks in Fabrica BEFORE midnight 
Wednesday, May 27th. 

8. By complying with these orders you will SAVE 
YOUR HONOR, YOUR LIFE and ASSURE the safety 
of your family and friends. 

ROGER HILSMAN 
Colonel, Inf. USA Commanding 
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HEADQUARTERS 

UNITED STATES ARMY FORCES IN THE 

FAR EAST 

APO 501 
8 December 44 

321-(8 Dec 44) FEPA 

SUBJECT: Status of Members of the Philippine Army 
TO : Chief of Staff, Philippine Army 

L All officers and enlisted men of the Philippine Army 
including the Philippine Constabulary, who have been 
called into the service of the United States Army Forces 
in the Far East, remain on that status until relieved 
therefrom by orders issued by the Commanding General, 
USAFFE. Action by these individuals in surrendering 
to the enemy forces in conformity with orders issued by 
their commanders, or in refusing to surrender, has no 
effect on such status. 

2. Any “parole” or “oath” signed by such personnel 
as a condition of release by the enemy from prisoner of 
war status will be considered as having been signed 
under duress and as of no validity. Such personnel re¬ 
mains subject to the orders of the Commanding General, 
USAFFE, and will be assigned to appropriate duty in 
the Philippine Army units. 

By command of General Mac Arthur: 

/s/ G. E. Tomberlin 
G. E. Tomberlin 
1" Lieutenant, AGO 
Asst Adjutant General 

COPIES: 

GHQ 

CG, Sixth Army 
CG, 8th Army 



CT, FEAF 

CG, TJSASOS 

CT, 14th AA Command 

Staff 

Copies from the true copy of: Captain Ramon Ca- 
magay. 

RICARDO Y. NAVARRO 
3" Lieutenant, Inf. 

6" RC, 1" RB (PA) 

APO 72 

6 The above order applied to the Philippine Scouts 
as explained by General MacArthur’s letter dated 
August 30, 1950, filed herewith marked plaintiff’s Exhibit 
“C”, and made a part hereof by reference.* 

1 3. Plaintiff contracted malaria and beriberi, and was 
what was known as a “walking patient” in late April 
1942, while being held m captivity in the Philippine Is¬ 
lands. At that time he was treated for these diseases 
by a Philippine Army doctor. These diseases persisted 
and plaintiff continued to suffer from malaria and beri¬ 
beri as a walking patient, and after the Japanese re¬ 
leased him on parole he lived with his family while re¬ 
cuperating from his illness. In September 1942 he moved 
to Barrio Nagpandayam, Buimba, Nueva Ecija, where he 
lived with friends and worked at harvesting rice as soon 
as he was strong enough to do so. On April 10, 1943, he 
went to Victoria Taylac, P. L, where he entered into 
employment with the NARIC (National Rice and Corn 
Corporation), an organization set up by the Japanese, 
as chief watchman. At this time he joined a local guer¬ 
rilla band which was on inactive status. This band was 
an unarmed organization. Later plaintiff was promoted 
in the NARIC from watchman to purchaser in charge of 
buying at the Victoria buying station and held this posi¬ 
tion until October 31, 1944. In April 1944 the guerrilla 
group to which he belonged was disbanded. 
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About October 31, 1944, plaintiff again joined an un¬ 
armed local guerrilla unit and served as an officer therein. 
This unit was engaged in intelligence work. Plaintiff 
remained associated with this unit until his return to 
military control on January 28,1945. 

4. Plaintiff’s return to the U. S. military control was 
as soon as possible after the U. S. Army recaptured the 

- Philippines from the Japanese Army. 

5. Plaintiff at all times was loyal to the United States, 
was not absent from control with intent to shirk combat 
or hazardous duty, and was not absent from his post of 

duty without authority. 

7 6. Plaintiff from the time of his enlistment to 

his retirement on February 28, 1950, was in the 
continuous service of the U. S. Army. A copy of plain¬ 
tiff’s Retirement is filed herewith marked Plaintiff’s Ex¬ 
hibit B and is made a part hereof by reference. 

7. On December 7, 1945, Headquarters United States 
Army Forces Western Pacific made a determination of 
plaintiff’s status as to his loyalty during the war in a 
letter to the Commanding Officer, 5th Military Police 
Battalion. This letter states in part as follows: 

It is desired that Second Lieutenant Vicente Moreno, 
0-346144, be advised that the recommendations made by 
the Board of Officers convened by authority of Letter 
Orders AFPO 3370, GHQ, AFP AC, dated 13 September 
1945, that his activities during the Japanese occupation 
of the Philippines did not constitute an abandonment of 
loyalty to the United States and that he be retained in 
service, have been approved. 

The War Department has made no finding or determi¬ 
nation that plaintiff was absent from control with intent 
to shirk combat or hazardous duty or was absent from 
post of duty without authority during the period of plain- 
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tiff’s absence between the times of capture and return 
to military control 

In addition to the above determination and that made 
by General MacArthur, supra, the Army made the fol¬ 
lowing determinations: 

(1) On May 3, 1945, defendant determined that plain¬ 
tiff was MIA (Missing in Action) from 28 June 1942 to 
27 January 1945. 

• • • • 

(3) On March 12, 1946, defendant determined that 
plaintiff was not in a casualty status from October 1, 
1942 to January 27, 1945; that from 10 April 1943 to 
31 October 1944, he was employed by Japanese Puppett 
Agency, and, 

(4) On June 3, 1946, defendant determined that plain¬ 
tiff was MIA from 28 June 1942 to 31 March 1943, and 

from October 16,1944 to 28 June 1945. 

• • • • 

8 8. The Philippine BYT7KYUS Command, to 

whom had been delegated authority on the status 
of missing persons in the Philippines, denied plaintiff’s 
claim for back pay and allowances while he was in the 
hands of the Japanese enemy during the Japanese 
Army 1 s occwpation of the Philippine Islands for the 
period from 10 October 1942 to 27 January 1945, as fol¬ 
lows: 

“Basic: ltr fr V. Moreno, 1st Lt., Inf., Co. “B” 96th 
Inf Bn (PS) Camp Angeles, APO 74, subj: “Tracer”, 
dtd 3 April 1948 

GSXRP 201—Moreno, Vicente 0-346144 3d Ind 
Headquarters, Philippines—Ryukyus Command, 

APO 707, 28 April 1948 
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TO: Commanding Officer, Company “B” 96th Infantry 
Battalion (PS) Camp Angeles, APO 74 

1. Inasmuch as authority for final action in cases 

of this nature has been delegated to this headquarters, 
basic correspondence and letter being traced have acted 
upon by this headquarters without being transmitted to 
TAG. | 

' j 

2. A careful review of the case of 1st Lt Vicente 
Moreno, 0-346144, has confirmed the correctness of our 
determination that he was not in a casualty status for 
the period from 1 Oct 42 to 27 Jan 45. 

3. No period of employment under a Japanese-con¬ 
trolled agency may be credited for purposes of pay¬ 
ment under MPA unless the acceptance of such employ¬ 
ment was previously authorized by recognized guerrilla 
commanders for operational purposes. 

4. Our records show that although subject officer was 
in a position to aid the guerrillas, and that he did aid 
them, in his capacity as employee of the puppet agency 
BIBA (National Rice and Corn Corporation) from 10 Apr 
43 to 31 Oct 44, he did not accept such employment upon 
authorization of a recognized guerrilla commander. 

5. In view ’ of the foregoing, previous determination 
in this case is reiterated. 

“By Command of Major General Moore: 

(s) Charles A. Gauvreau 
(t) CHARLES A. GAUVREAU j 
CWO USA 
Asst Adj Gen” 

The above conclusions of law are contrary to the find¬ 
ings of fact, and in violation of the expressed terms of 
the Missing Persons Act. 

9 9. Plaintiff filed an action in the United States 

Court of Claims to recover his back pay and allow- j 

i 

i 

• I ■ 
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ances on July 23, 1948, under his contractual right as a 
soldier of the United States Army, and under the Miss¬ 
ing Persons Act of March 7, 1942, 50 U. S. C. Appendix 
Sections 1001 through 1015. The Court dismissed the pe¬ 
tition on the ground that it did not have jurisdiction 
to review the determination made by the Army Depart¬ 
ment 

10. The present action is brought to recover plain¬ 
tiff’s back pay and allowances under his contractual 
right to such as a soldier in the United States Army, 
and under his rights under the Missing Persons Act, as 
provided under the Administrative Procedure Act, 5 
U. S. C. Section 1001 through 1011, which gives this 
Court jurisdiction to review a determination made by 
the head of any government agency. 

11. The pertinent parts of the Missing Persons Act 
are as follows: 

“Sec. 1002. Missing, interned, or captive persons, con¬ 
tinuance of pay and allowances. 

Any person who is in active service and who is officially 
determined to be absent in a status of missing in action, 
interned in a neutral country, captured by an enemy, be¬ 
leaguered or besieged shall, for the period he is officially 
carried or determined to be in any such status, be entitled 
to receive or to have credited to his account the same 
pay and allowances to which he was entitled at the be¬ 
ginning of such period of absence or may become entitled 
thereafter, and entitlement to pay and allowances shall 
terminate upon the date of receipt by the department 
concerned of evidence that the person is dead or upon 
the date of death prescribed or determined under pro¬ 
visions of section 5 of this Act (section 1005 of this 
Appendix): Provided: That such entitlement to pay and 
allowances shall not terminate upon expiration of term 
of service during absence and in case of death during 
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absence shall not terminate earlier than the dates herein 
prescribed: Provided farther, That there shall be no en¬ 
titlement to pay and allowances for any period during 
which such person may be officially determined absent 
from his post of duty without authority and he shall be 
indebted to the Government for any payments from 
amounts credited to his account for such period 

10 “Sec. 1006. Same; payment of allotments in 
case of captured or interned persons until death 
or return to jurisdiction; pay and allowances and allot¬ 
ments of persons continued in missing status. 

When it is officially reported by the head of the de¬ 
partment concerned that a person missing under the con¬ 
ditions specified in section 2 of this Act (section 1002 
of this Appendix) is alive and in the hands of an enemy 
or is interned in a neutral country, the payments author¬ 
ized by section 3 of this Act (section 1003 of this Ap¬ 
pendix) are, subject to the provisions of section 2 of this 
Act (section 1002 of this Appendix), authorized to be 
made for a period not to extend beyond the date of the 
receipt by the head of the department concerned of evi¬ 
dence that the missing person is dead or has returned 
to the controllable jurisdiction of the department con¬ 
cerned. When a person missing or missing in action 
is continued in a missing status under section 5 of 
this Act (section 1005 of this Appendix), such per¬ 
son shall continue to be entitled to have pay and allow¬ 
ances credited as provided in section 2 of this Act 
(section 1002 of this Appendix) and payments of 
allotments, as provided in section 3 of this Act (sec¬ 
tion 1003 of this Appendix), are authorized to be con¬ 
tinued, increased, or initiated. Mar. 7,1942, c. 166, sec. 6, 
56 Stat 145, as amended Dec. 24, 1942, c. 828, sec. 1, 56 
Stat 1092.” 
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‘‘Sec. 1009. Determinations by department heads or 
designees; condnsiveness relative to status of personnel, 
payments or death 

• • • • 

Determinations are authorized to be made by the head 
of the department concerned, or by such subordinate as 
he may designate, of entitlement of any person, under 
provisions of this Act, to pay and allowances, including 
credits and charges in his account, and all such determi¬ 
nations shall be conclusive: Provided, That no such ac¬ 
count shall be charged or debited with amy amount that 
any person in the lands of an enemy may receive or be 
entitled to receive from, or have placed to Ms credit by, 
such enemy as pay, wages, allowances, or other compen¬ 
sation; * * •” 

“Sec. 1014. Application of Act to persons besieged by 
enemy 

The provisions of this Act, applicable to persons in the 
hands of an enemy, shall also apply to any person be- 
leagured or besieged by enemy forces . Mar. 7, 1942, c. 
166, sec. 14, 56 Stat 147.” 

12. There is due plaintiff for such services, pay for 
the period from October 1, 1942 to January 27,1945. The 
records from which an itemized statement can be made 
showing the amounts payable to him therefor, and for 
which he has not been paid, are in the possession 
11 of defendant Defendant is able to and should be 
required to prepare such a statement and file it in 
this cause, but without prejudice to plaintiff to contro¬ 
vert the accuracy of such statement. That the determi¬ 
nation made by the United States Army officials in the 
Philippines in denying plaintiff’s claim is wrongful and 
without cause and in violation of plaintiff’s contractual 
right, and his statutory rights. 
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WHEREFORE; 

1. Plaintiff requests this Honorable Court to find that 
he is entitled to his back pay and allowances from Oc¬ 
tober 1, 1942 to January 27, 1945, and thereupon to 
enjoin and restrain the defendants, the Secretary of the 
Army and the Chief of Finnace of the Army from per¬ 
sisting in their refusal to pay the plaintiff the amount 
due him for the above period, and to direct said de¬ 
fendants to pay plaintiff the amount' due him for said 
period, or 

2. For judgment against the United States for the 
amount due him for his back pay and allowances while 
an officer in the Philippine Scouts, a part of the U. S. 
Army, covering the period from October 1, 1942 to 
January 27, 1945, in the sum of $10,000.00, or for such 
sum as may be found to be due him under the law. 

/s/ LaVem R. Dilweg 

LaVERN R. DILWEG 

• • • • 

13 Filed Jan 16 1951 Harry M. Hull, Clerk 

Exhibit A 
RESTRICTED 

Headquarters Philippine Department 
In the Field 

Special Orders ) 

No.38 ) 

8 February 1942 


EXTRACT 

6. By direction of the president and by authority of 
the Commanding General, USAFFE the following named 
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Reserve Officer formerly enlisted men (PS) are ordered 
to extended active duty, effective this date, and will Re¬ 
port to the Commanding General, Philippine Division for 
duty with Field Artillery: 

t 

Castor Libonag Alviar, (0-348045) First Lieutenant, 
FA-Res. 

Leopoldo Bermijo Balboa, (0-181774) First Lieutenant, 
FA-Res. 

Ceriaco Cordero, (0-251762), First Lieutenant, FA- 
Res. 

Jacinto Perla Lazo, (0-360050), First Lieutenant, FA- 
Res. 

Florentino Bretz, (0-193249), Second Lieutenant, FA- 
Res. 

Andres MiBcasion Cabrido, (0-182734), Second Lieu¬ 
tenant FA-Res. 

Vicente Moreno, (0-346144) Second Lieutenant, FA- 
Res. 

By Command of General MacArthur: 

Allan C. McBride 

Brigadier General, OSC 
Chief of Staff 

Official: 

J. T. Menzie 

Colonel, A. G. D. 

Adjutant General 

Certified True Copy: 

/s/ Gordon H. Simmons 
/t/ Gordon EL Simmons 
1st Lt FA 
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Exhibit B 

WAR DEPARTMENT 
THE ADJUTANT GENERAL’S OFFICE 
WASHINGTON 25, D. C. 

SUSPENSE DATE 

IN REPLY 
REFER TO: 

AGPO-X 201 

Moreno, Vicente 
(3 Nov 49) RA6735723, M Sgt 

16 February 1950 

SUBJECT: Retirement 

TO: Commanding Officer 

2 2d Infantry Regiment 
Fort Ord, California 

L Orders have been issued by the Department of the 
Army directing retirement of the above named individual 
at your headquarters. The following data is furnished: 

a. Par 75, SO 32, DA dated 15 February 1950 
■ b. [ ] retirement directed by reason of completion 

of 30 years’ service UP of Sec. I, AR 615-395 (Act of 
2 Mar 1907) 

[xxx] retirement and transfer to the ERC (inactive) 
directed UP Sec II, AR 615-395 (Act of 6 Oct 1945, as 
amended) 

c. [ ] advanced on retired list to grade of 

UP sec. 513, Act of 12 Oct 1949. (PL 351—81st Cong). 

[ ] advanced on AUS Retired List to grade of 

UP sec. 203 (e), Act of 29 Jim 1948. (PL 810—80th 
Cong). 
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' cL Effective date: 28 February 1950 

e. As of the date in d above, individual will have 
completed: 

(1) 25 years, 11 months and 28 days active service 
for retirement 

(2) 25 years, 11 months and 28 days service for 
basic pay purposes. 

2. In the event printed copies of the above-mentioned 
orders are not received at your headquarters on or before 
date of retirement, this letter will be used as authority 
for retirement pending receipt of printed orders. If, for 
any reason, retirement is not effected in compliance 
with these retirement orders, this office (attn: AGPO-X) 
will be informed immediately. 

3. Subject individual will be furnished DA AGO Form 
494 (Certificate of Retirement). In addition thereto, DD 
Form 214 (Report of Separation from the Armed Forces 
of the United States) will be prepared in accordance with 
SR 615-360-45 and the inclosed instructions. Copy #7 
of DD Form 214, DA AGO Form 20, AGO Form 0191, 

official copies of the above-mentioned Department 
15 of the Army Special Orders and this letter (and 
WD AGO Form 603, if retired and transferred to 
the ERC) will be forwarded to the Headquarters of the 
major command (Army Area, MDW, or oversea com¬ 
mand) in which the individual will reside subsequent to 
retirement. 

4. Soldier’s service record and allied papers, includ¬ 
ing NME Form 211 (Record of Payment of Retired En¬ 
listed Man), will be forwarded to this office (attn: 
AGPO-X) the day retirement is effected or as soon there¬ 
after as practicable to insure prompt initial payment of 
retired pay. Attention is also invited to provisions of 


19 A 

SR 35-2000-1 relative to disposition of Military Pay Rec¬ 
ord upon retirement. 

5. Approved WD AGO Form 49, was forwarded to 
yonr headquarters, by letter, this office, dated 4 January 
1950. 

BY ORDER OF THE SECRETARY OF THE ARMY: 

Adjutant General 

6 Incls. 

1. Copy AGO Form 0495-4 for EM 

2. WD AGO Form 0191 (2) 

3. NME Form 211 

4. DA AGO Form 494 

5. Ltr of instructions 

6. Self addressed envelope 

16 Filed Jan 16 1951 Harry M. Hull, Clerk 

Exhibit C 

GENERAL HEADQUARTERS 

SUPREME COMMANDER FOR THE ALLIED 

POWERS 

Office of the Supreme Commander 

30 August 1950 

Dear Dr. Bernardo: 

I have reviewed the material enclosed with the com¬ 
munication from Honorable Felino Neri, and done my 
best to recall the exact circumstances which prompted 
the issue of the letter of 8 December 1944 from Head¬ 
quarters United States Forces in the Far East to Chief 
of Staff, Philippine Army. The lack of records here and 
the time lag inyolved make it impossible for me to give 
conclusive evidence in this matter. It is my recollection, 
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however, that the order was intended to eradicate any im¬ 
pression of a differential treatment between members of 
the Philippine Army and those of the Philippine Scouts. 
Unquestionably they should be treated on the same basis 
as regards this general subject 

Please assure Mr. Neri of my continuing interest in 
the fortunes of the Philippine veterans and of my willing¬ 
ness for him to put this letter to any appropriate use. 

Sincerely, 

/s/ Douglas Mac Arthur 

DOUGLAS MacARTHUR 

Dr. Marcelino V. Bernardo, 

Philippine Mission in Japan, 

Booms 501 and 502, 

Hattori Building, 

Tokyo, Japan. 

• • • • 

17 Filed Mar 14 1951 Harry M. Hull, Clerk 

Answer 

Comes now the defendant, United States of America, 
by its counsel, George Morris Fay, United States Attor¬ 
ney in and for the District of Columbia, and Onan A 
Hydrick and David Orlikoff, attorneys, Department of 
Justice, and for answer to the plaintiff’s complaint says: 

First Defense 

The complaint fails to state a claim against the de¬ 
fendants upon which relief can be granted. 

Second Defense 

The court lacks jurisdiction of the subject matter of 
the action. 
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Third Defense 

On November 7, 1950, in an action in the Court of 
Claims, No. 48754, by the plaintiff herein against the 
United States which is the real party in interest in the 
present suit, for the same claim as that set forth in 
the plaintiff's complaint herein, the Court of Claims 
dismissed the plaintiff's petition, specifically hold- 
18 ing that plaintiff was not entitled to back pay for 
the period October 1, 1942, to January 7, 1945, on 
the ground that the determination of plaintiff's status 
under the Missing Persons Act by the Commanding 
General, Philippine Rynkyus Command, was conclusive 
and, on the merits, was not arbitrary and capricious. 
The issue in this case is, therefore, res judicata. 

Fourth Defense 

I 

Defendants deny the allegations contained in the first 
two unnumbered paragraphs of the complaint, except that 
defendants admit that plaintiff is a citizen of the United 
States. 

n 

Defendants admit the allegations contained in para¬ 
graph designated 1 of the complaint. 

m 

Defendants deny the allegations contained in paragraph 
designated 2 of the complaint and allege that plaintiff 
surrendered on April 9, 1942, before any order to sur¬ 
render was issued by the Commander in Chief of the 
United States Army in the Philippines. Further answer¬ 
ing, defendants allege that the messages and orders set 
out in paragraph designated 2 of the complaint are irrele¬ 
vant and immaterial and form no part of plaintiff’s 
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and defendants move that the same be stricken from the 
complaint 

IV 

Defendants admit the allegations contained in para¬ 
graph designated 3 of the complaint. Further answer¬ 
ing, defendants allege that whatever guerilla units the 
plaintiff may have belonged to were of a local nature 
and were not authorized or approved by the authorities 
of the American Army. At no time, between the 
19 time of plaintiff’s capture by the Japanese on April 
9, 1942, and his return to military control on Jan¬ 
uary 29, 1945, was plaintiff requested or authorized to 
accept employment with the Japanese controlled National 
Bice and Corn Corporation by a recognized Guerilla 
Commander. 


V 

Defendants are without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
contained in paragraphs designated 4 and 5 of the com¬ 
plaint and, therefore, deny same. 

VI 

Defendants deny the allegations contained in para¬ 
graph designated 6 of the complaint 

vn 

Defendants admit the allegations contained in para¬ 
graph designated 7 of the complaint 

vm 

Defendants admit the allegations contained in para¬ 
graph designated 8 of the complaint, except that de¬ 
fendants deny that the conclusions of law are contrary 
to the findings of fact and in violation of the Missing 
Persons Act. Further answering, defendants allege that 
on March 12, 1946, the Headquarters, United States 
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Army Forces, Western Pacific, redetermined plaintiff’s 
status under the Missing Persons Act, as follows: 

“b. Status From To 

Beleaguered 8 Feb 42 8 Apr 42 

POW 9 Apr 42 27 Jun 42 

MIA 28 Jun 42 30 Sep 42 

3. Officer is not in a casualty status within the mean¬ 
ing of Section 2 of the Missing Persons Act during the 
period from 1 October 1942 to 27 January 1945: 

a. From 1 October 1942 to 9 April 1943, from 1 No¬ 
vember 1944 to 27 January 1945—prescribed under Sec¬ 
tion IVe, War Department Plan for Casualty Ad- 

20 ministration Upon Reoccupation of the Philippines. 

b. From 10 April 1943 to 31 October 1944—employed 
by Japanese puppet agency.” 

That on or about November 7, 1944, the War Department 
issued a “Plan for Casualty Administration Upon Re¬ 
occupation of Philippines.” 

Section IV, paragraph le stated as follows: 

“Determination or redetermination of whether or not 
military personnel or civilian employees are to be offi¬ 
cially carried as missing or missing in action for any 
period requires consideration of the effects of enemy 
action upon the individual as to restraint imposed, sepa¬ 
ration from residence or family, lack of employment or 
means of livelihood, and other direct effects of hazards 
of war. A mere termination or suspension of official 
military or employment status by enemy occupation which 
has not deprived a resident of reasonable freedom of 
action and opportunity of livelihood, and has not caused 
him or his dependents to suffer serious deprivation by 
reason of his former official status, is not an absence 
occasioned by enemy action with entitlement during same 
to full pay and allowances of former employment, and 
hence does not warrant an official determination or re- 
determination of missing or missing in action.” 
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That the denial of plaintiff’s claim to back pay from Oc¬ 
tober 1, 1942, to January 27, 1945, which was dated April 
28, 1948, and set out in paragraph 8 of the complaint, 
was an affirmance and reiteration of the determination 
dated March 12, 1946, and constituted a final and con¬ 
clusive determination of plaintiff’s status under the Miss¬ 
ing Persons Act. 

IX 

Defendants admit the allegations contained in para¬ 
graph designated 9 of the complaint, except that de¬ 
fendants deny the Court of Claims dismissed plaintiff’s 
petition on the ground that it did not have jurisdiction 
to review the determination made by the Army Depart¬ 
ment. Further answering, defendants allege that the 
Court of Claims dismissed plaintiff’s petition on the 
ground that the determination by the Commanding Gen¬ 
eral of plaintiff’s status was conclusive, and the court 
further decided, after a trial on the merits, 
21 that such determination of the Commanding Gen¬ 
eral was not arbitrary or capricious. 

X 

Defendants admit the allegations contained in para¬ 
graph designated 10 of the complaint, except that de¬ 
fendants deny that this court has jurisdiction to review 
the determination of plaintiff’s status which was made 
under the Missing Persons Act 

XI 

Defendants admit that paragraph designated 11 of the 
complaint contains extracts from the Missing Persons 
Act, but more specifically defendants allege that the 
pertinent provisions of the Missing Persons Act of 1942, 
as amended, as set out in Title 50, App. Sections 1002 
to 1009, inclusive, are as follows: 
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“Section 1002. Missing, interned or captive persons; 
continuance of pay and allowances 

“Any person who is in active service and who is 
officially determined to be absent in a status of miss¬ 
ing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged shall, for 
the period he is officially carried or determined to be in 
any such status, be entitled to receive or to have credited 
to his account the same pay and allowances to which he 
was entitled at the beginning of such period of absence 
or may become entitled thereafter, and entitlement to 
pay and allowances shall terminate upon the date of 
receipt by the department concerned of evidence that the 
person is dead or upon the date of death prescribed or 
determined under provisions of section 5 of this Act... 

“Section 1009. Determinations by department heads 
or designees; conclusiveness relative to status of person¬ 
nel, payments or death 

“The head of the department concerned, or such sub¬ 
ordinate as he may designate, shall have authority to 
make all determinations necessary in the administration 
of this Act, and for the purposes of this Act determina¬ 
tions so made shall be conclusive as to death or finding 
of death, as to any other status dealt with by this Act, 
and as to any essential date including that upon 
22 which evidence or information is received in such 
department or by the head thereof. • • • Deter¬ 
minations are authorized to be made by the head of the 
department concerned, or by such subordinate as he may 
designate, of entitlement of any person, under provisions 
of this Act, to pay and allowances, including credits and 
charges in his account, and all such determinations shall 
be conclusive: • • • When circumstances warrant recon¬ 
sideration of any determination authorized to be made 
by this Act the head of the department concerned, or 
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such subordinate as he may designate, may change or 
modify a previous determination. * * m ” 

xn 

Defendants deny the allegations contained in para¬ 
graph designated 12 of the complaint. 

WHEREFORE, defendants pray that the complaint 
herein be dismissed and in all things denied. 

/s/ George Morris Fay 
George Morris Fay, 

United States Attorney 

• • • • 

23 Filed Mar 15 1951 Harry M. Hull, Clerk 

Amendment to Answer 

Comes now the defendant, United States of America, 
by its counsel, George Morris Fay, United States Attor¬ 
ney in and for the District of Columbia, and Onan A 
Hydrick and David Orlikoff, attorneys, Department of 
Justice, and, as of course in accordance with Rule 15(a), 
amends the answer in the above-entitled cause by strik¬ 
ing out the preamble and inserting in place thereof the 
words: 

4 ‘Come now the defendants, United States of America, 
Frank Pace, Jr., as Secretary of the Army, and Major 
General Eugene M. Foster, as Chief of Finance of the 
Army, by their counsel, George Morris Fay in and for 
the District of Columbia, and Onan A Hydrick and 
David Orlikoff, attorneys, Department of Justice, and 
for answer to the plaintiff’s complaint say:” 

Dated: March 15, 1951. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
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Answer to Request for Admission of Facts 

TO: LaVERN R. DILWEG 
815 15th Street, N. W. 

Washington 5, D. C. 

Please take notice that in answer to plaintiff’s request 
for admission of facts dated March 30, 1951, defendants 
admit the truth of the genuineness of the letter dated 
February 16, 1950, from the War Department to the 
Commanding Officer, 22d Infantry Regiment, Fort Ord, 
California. 

Dated April 30, 1951. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

• • • • 

29 Filed Apr 2 1951 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Comes now the plaintiff, through his attorney, and 
moves the Court for summary judgment in his favor, 
and for his reasons therefore says: 

1. That the answers of the defendants admit the ma¬ 
terial allegations of the complaint and show, with plain¬ 
tiff’s Exhibits A, B, C and 1, 2, 3, 4, 5, and 6, certified 
by the Army, that there is no genuine issue as to any 
material fact except as to amount of plaintiff’s claim 
subject to calculation by the Accounting Officers of the 
Government, without any prejudice to either party to 
controvert the accuracy of such calculations. 

2. And for other reasons apparent of record, and 
plaintiff’s Points and Authorities filed herewith. 

/s/ LaVern R. Dilweg 
LaVern R. Dilweg 
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Opposition to Plamtiff’s Motion for Summary Judgment, 

With Defendants 7 Cross-Motion for Summary Judg¬ 
ment, and in the Alternative, for Judgment 
on the Pleadings. 

Come now the defendants herein by their attorneys, 
George Morris Fay, United States Attorney in and for 
the District of Columbia, and Onan A Hydrick and 
David Orlikoff, attorneys, Department of Justice, to op¬ 
pose plaintiff’s motion for summary judgment, and to 
move the court for summary judgment in favor of the 
defendants for the following reasons: 

1. The judgment entered in the Court of Claims on 
November 7, 1950, in “Vicente Moreno v. United States 
of America,” No. 48754, is res adjudicata of the issues 
in the present action. 

2. There is no genuine issue as to any material fact 
and the defendants are entitled to judgment as a matter 
of law. 

And in the alternative, 

Defendants move the court for judgment on the plead¬ 
ings for the following reasons: 

1. The court has no jurisdiction of the subject mat¬ 
ter of the action. 

2. The complaint fails to state a claim upon which 
relief can be granted. 

60 3. The determination of plaintiff’s status under 

the Missing Persons Act involves an exercise of 
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discretion by the Secretary of the Army which may not 
be coerced by an action in the nature of mandamus. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

• * • • 

61 Filed May 16 1951 Harry M. Hull, Clerk 

Summary Judgment 

On the 7th day of May, 1951, this cause having come 
on to be heard on plaintiff’s motion for summary judg¬ 
ment and defendants’ cross-motion for summary judg¬ 
ment, and it appearing to the court that the determina¬ 
tion by the Army of plaintiff’s status under the Missing 
Persons Act is final and not subject to judicial review, 
and that the judgment entered by the Court of Claims 
on November 7, 1950, in “Vicente Moreno v. United 
States of America,” No. 48754, is res judicata of the 
issues in the instant case; and the court having denied 
plaintiff’s motion and having granted defendants’ cross¬ 
motion for summary judgment and determined that de¬ 
fendants are entitled to judgment as a matter of law, 
it is 

ORDERED AND ADJUDGED that the complaint filed 
herein be dismissed with costs. 

Dated this 16th day of May, 1951. 

/s/ Walter M. Bastian 
Walter M. Bastian 
United States District Judge 
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Notice of Appeal 

Notice is hereby given this 4th day of June, 1951, that 
Plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 16th day of May, 1951 in 
favor of defendants against said plaintiff. 

/s/ LaVero R. Dilweg 
Attorney for Plaintiff 
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The Appellant brought this action for army pay allegedly 
due plaintiff from October 1, 1942, to January 27, 1945, . . 

during the Japanese occupation of the Philippines. 

The Appellant, a Second Lieutenant in the Philippine 
Scouts which is a branch of the American Army, was taken , , 
prisoner by the Japanese on April 9,1942. He was held as 
a prisoner of war until June 28,1942, when he was released 
on parole after having signed an oath not to commit any 
hostile act against Japan and to do his best to serve for the 
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realization, of the objectives of the Japanese Military 
Administration. 

After his release from imprisonment the Appellant re¬ 
joined his family and worked at harvesting rice. On April 
10,1943, he went to Victoria Taylac, P. L, where he entered 
into employment with the NARIC National Rice and Corn 
Corporation, an organization set up by the Japanese, as 
chief watchman. Later the Appellant was promoted in 
the NARIC from watchman to purchaser in charge of buy¬ 
ing at the Victoria buying station and held this position 
until October 31,1944. Although he seems to have rendered 
some aid to guerrilla bands while he was employed at 
NARIC, he never joined a recognized guerrilla organization 
approved by the American Army. Appellant returned to 
military control of the American Army authorities on Janu¬ 
ary 28, 1945. (Jnt. App. 8A, 9A). 

On or about November 7, 1944, the War Department, 
under the authority conferred upon it by the Missing Per¬ 
sons Act (Title 50, U. S. C. A. Appendix, Sections 1001- 
1015), issued a regulation entitled “Plan For Casualty 
Administration Upon Reoccupation of Philippines,” which 
became effective immediately upon issuance. The objectives 
of the plan were designated as follows: “To facilitate 
return to controllable jurisdiction and clarification of status 
of living members of the armed forces, and living United 
States Government employees in the Philippines or who 
have fallen into enemy hands therein.” Section IV, para¬ 
graph le provides that a mere termination or suspension 
of official military status by enemy occupation which has 
not deprived an individual of reasonable freedom of action 
and opportunity of livelihood, and has not caused him or 
his dependents to suffer serious deprivation by reason of 
his former status, is not an absence occasioned by enemy 
action with entitlement during same to full pay and allow¬ 
ances of former employment and does not warrant an 
official determination of missing. This paragraph is set 
out in full, infra, under “Statute and Regulations.” 

On April 28, 1948, Headquarters, Philippines—Ryukyus 
Command, pursuant to authority from the War Department 
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under the Missing Persons Act: 
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Basic: Ltr fr V. Moreno, 1st Lt., Inf, Co “B” 96th 
Inf Bn (PS) Camp Angeles, APO 74, subjs 
“Tracer”, dtd 3 April 1948 . .... " ^ 


GSXRP 201— Moreno, Vicente 0-346144 3d Ind 


Headquarters, Philippines,—Ryukyus Command, APO 
707, 28 April 1948 


To: Commanding Officer, Company “ B ” 96th Infantry 
Battalion (PS) Camp Angeles, APO 74 V. 


. « 

1. Inasmuch as authority for final action in cases 

of this nature has been delegated to this headquarters, 
basic correspondence and letter being traced have acted 
upon by this headquarters without being transmitted' 
to TAG. - 

2. A careful review of the'case of 1st Lt. Vicente y 

Moreno, 0-346144, has confirmed the correctness of 
our determination that he was not in a casualty status 
for the period from 1 Oct 42 to 27 Jan 45. . 

3 . No period of employment under a Japanese-con¬ 
trolled agency may be credited for purposes of payment 
under MPA unless the acceptance of such employment 
was previously authorized by recognized guerrilla com¬ 
manders for operational purposes. 

4. Our records show that although subject officer was 
in a position to aid the guerrillas, and that he did aid 
them, in his capacity as employee of the puppet agency 
BIBA (National Rice and Com Corporation) from 10 
Apr 43 to 31 Oct 44, he did not accept such employment - 
upon authorization of a recognized guerrilla com¬ 
mander. 

5. In view of the foregoing, previous determination s 
in this case is reiterated. 
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By Command of Major General Moore : 


(s) Charles A. Gauvreau 

(t) Charles A. Gauvreau 

CWO USA-. 

Asst Adj Gen t 
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This was an affirmance and reiteration of a previous deter¬ 
mination made on March 12,1946, as follows: 

Headquarters 

United States Army Forces, Western Pacific 
Office of the Commanding General 

APO 707 
12 March 1946 

GSXRP 201 —Moreno, Vicente 

Subject: Redetermination of Status of Vicente Mo¬ 
reno, ASN 0-346144, 6735723 (PS) 

To: The Adjutant General (Casualty Branch), 
Washington 25, D.C. 

1. Attention is invited to letter, ^Headquarters 
USAFFE, file FERP 201 —Moreno, Vicente, dated 
3 May 1945, subject: “Statement of Individual Recov¬ 
ered from Enemy Occupied Territory. ” 

2. Redetermination of the grades held by this indi¬ 
vidual and his status from 8 February 1942 until 28 
January 1945 (Date of return to military control) is as 


follows: 

a. Grade From To 

Called to active duty as 2d Lt on 8 Feb 42 
2d Lt 8 Feb 42 27 Jan 45 

b. Status From To 

Beleaguered 8 Feb 42 8 Apr 42 

POW 9 Apr 42 27 Jun 42 

MIA 28 Jun 42 30 Sep 42 


3. Officer is not in a casualty status within the mean¬ 
ing of Section 2 of the Missing Persons Act during the 
period from 1 October 1942 to 27 January 1945 : 

a. From 1 October 1942 to 9 April 1943, from 1 Novem¬ 
ber 1944 to 27 January 1945—prescribed under Section 
IVe, War Department Plan for Casualty Administration 
Upon Reoccupation of the Philippines. 

b. From 10 April 1943 to 31 October 1944—em¬ 
ployed by Japanese puppet agency. 
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' 4. This individnal has been reassigned within tins 
heater. 1 »• • V; r.- 


theater. 

• • \ 

Foe the Commanding General: 


GORDON H. SIMMONS 
1st Lt FA 

Asst Director RPD (Jnt. App. 22A-24A). 


On July 23, 1948, Appellant filed a petition in the Court 
of Claims in action entitled “Vicente Moreno v. United 
States of America,’ ’ No. 48754, under the Missing Persons 
Act, in which he prayed judgment against the United States 
for army pay allegedly due Appellant from October 1,1942, 
to January 27, 1945. A copy of Appellant’s petition is 
annexed to this brief as an appendix, infra. After a trial 
on the merits the Court dismissed Appellant’s petition on 
November 7, 1950. The judgment and opinion of the court 
are reported in 118 Ct. Cls. 30. Certiorari was denied by 
the Supreme Court on October 8, 1951. 

The District Court granted the Appellees’ motion for 
summary judgment on the ground that the determination 
by the army of the Appellant’s status under the:Missing 
Persons Act is final and not subject to judicial review 
and on the further ground that the judgment entered by 
the Court of Claims on November 7, 1950, in Moreno v. 
United Staies of America, No. 48754 (118 Ct. Cls. 30) is 
res judicata as to the issues in the instant case. (Jnt. App. 
29A). 

STATUTES AND REGULATIONS 


The pertinent provisions of the Missing Persons Act, 
Title 50, U.S.C.A., Sections 1002-1009, provide: f ‘ 

'l ~ 

“Section 1002. Missing, interned or captive persons; 
continuance of pay and allowances 

“Any person who is in active service and who is 
officially determined to be absent in a status of missing, 
missing in action, interned in a neutral country, cap¬ 
tured by an enemy, beleaguered or besieged shall, for 
the period he is officially carried or determined to be in 
any such status, be entitled to ‘receive or to have 
credited to his account the same pay and allowances 
to which he was entitled at the beginning of such period 
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,.of.absence or may become entitled thereafter, and 
entitlement to pay and allowances shall terminate upon 
the date of receipt by the department concerned of 
evidence that the person is dead or upon the date of 
death prescribed or determined under provisions of 
section 5 of this Act. . . . ’ 

“Section 1009. Determinations by department heads 
or designees; conclusiveness relative to status of per¬ 
sonnel, payments or death 

“The head of the department concerned, or such sub¬ 
ordinate as he may designate, shall have authority to 
make all determinations necessary in the administra¬ 
tion of this Act, and for the purposes of this Act de¬ 
terminations so made shall be conclusive as to death 
or finding of death, as to any other status dealt with 
by this Act, and as to any essential date including that 
upon which evidence or information is received in such 
department or by the head thereof. * * * Determinations 
are authorized to be made by the head of the depart¬ 
ment concerned, or by such subordinate as he may 
designate, of entitlement of any person, under provi¬ 
sions of this Act, to pay and allowances, including 
credits and charges in his account, and all such determi¬ 
nations shall be conclusive; * * * When circumstances 
warrant reconsideration of any determination author¬ 
ized to be made by this Act the head of the department 
concerned, or such subordinate as he may designate, 
may change or modify a previous determination. * • • ” 

Section IV, paragraph le of “Plan For Casualty Ad¬ 
ministration upon Reoccupation of Philippines” provides: 

“Determination or redetermination of whether or 
not military personnel or civilian employees are to be 
officially carried as missing or missing in action for 
any period requires consideration of the effects of 
enemy action upon the individual as to restraint im¬ 
posed, separation from residence or family, lack of 
employment or means ,of livelihood, and other direct 
effects of hazards of war. A mere termination or sus¬ 
pension of official military or employment status by 
enemy occupation which has not deprived a resident 
of reasonable freedom of action and opportunity of 
livelihood, and has not caused him or his dependents to 
suffer serious deprivation by reason of his former 
official status, is not an absence occasioned by enemy 
action with entitlement during same to full pay and 




allowances of former employment, and hence does net 
warrant an official determination or redetermination 
of missing or missing in action.” 




Title 28, U.S.C.A., Section 2519, provides: 

“A final judgment of the Court of Claims against 
any plaintiff shall forever bar any further claim, suit, 
or demand against the United States arising out of 
the matters involved in the case or controversy.” 

Title 28, U.S.C.A., Section 1346, provides: 


“(d) The district courts shall not have jurisdiction 
under this section of: 

(2) Any civil action to recover fees, salary, or com¬ 
pensation for official services of officers of the United 
States.” 

SUMMARY OF ARGUMENT 

The appellant had previously brought a suit against the 
United States under the Missing Persons Act (50 U.S.U. 
App., Sects. 1001 to 1015) in the Court of Claims for his 
Army pay during the period of the Japanese occupation. 
The Missing Persons Act provides a comprehensive plan 
for determining when a soldier’s pay shall continue while 
he is a prisoner of war. The Court of Claims held that the 
appellant was not a prisoner of war during the period 
alleged and dismissed the petition (Moreno v. United States, 
118 Ct. Cls. 30). Since the same issues were involved and 
the same parties, the judgment of the Court of Claims is 
res adjudicata as to the issues in the present suit. 

The appellant is a commissioned officer in the Philippine 
Scouts, which is a branch of the United States Army. All 
commissioned officers are appointed by the President and 
are, therefore, officers of the United States within the 
meaning of Title 28 U. S. C. 1346 (d) which provides that 
the district courts shall not have jurisdiction of any civil 
action to recover fees, salary or compensation for official 
services of officers of the United States. The District 
Court, therefore, was without jurisdiction to entertain the 
present suit. The determination of the Army under the \ 
Missing Persons Act is final and conclusive and may not be 






judicially reviewed. Assuming, arguendo, that a judicial 
review may be had, it is submitted that the determination 
of the Army denying pay to the appellant during the 
Japanese occupation of the Philippines, was correct and not 
arbitrary and capricious. 

ARGUMENT 

I 

The Judgment of the Court of Claims, Moreno v. United States , 
Reported in 118 Ct. Cls. 30, Was a Complete Determination 
of the Issues Between the Parties in the Present Suit and 
Hence, Is Res Adjudicata. 

The appellant has heretofore brought suit against the 
United States for the same relief as is sought in the instant 
suit. The allegations of the petition filed in the Court of 
Claims are identical with the present complaint in this 
court. Although the complaint in the second action joins 
two additional parties, Frank Pace, Jr., as Secretary of 
the Army and Major General Eugene M. Foster, as Chief 
of Finance of the Army, these are merely nominal defend¬ 
ants. The essential nature of the proceeding is for a money 
judgment which would expand itself on the public treasury 
and to reach money which the Government owns. Mine 
Safety Co. v. For rested, 326 U. S. 371; the United States 
remains the only real party in interest. Minnesota v. Hitch¬ 
cock, 185 U. S. 373. In such circumstances, where the issues 
in separate suits are identical, a change in parties, nomi¬ 
nally different but in legal effect the same, will not avoid 
the bar of a final judgment in the first suit. Sunshine Coal 
Co. v. Adkins, 310 U. S. 381. 

The Court of Claims, in a judgment entered November 7, 
1950, in the case of “Vicente Moreno v. The United States”, 
No. 48754, held, on the merits after a trial of the facts, that 
the plaintiff was not entitled to recover and dismissed the 
complaint. The opinion of the court is reported in 118 Ct. 
as. 30. 

Section 2519, Title 28, U. S. C. A., provides, “A final 
judgment of the Court of Claims against any plaintiff shall 
forever bar any further claim r suit, or demand against the 
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. United States arising ont of the matters involved in the case J . | . 

or controversy.” ' \ - v ,Vj, -.VV' 

In Rymarkiewicz v. United States, 42 Ct. Cls. 1, the court • "- j: 
said, “While the jurisdiction and proceedings in this court /-j ' 
are sui generis, and particularly so in Congressional cases, ■ v t ^ 
there is no reason why its final conclusions upon the trial f ; 
of a case, in whatever form these conclusions may he ren- v r 
dered, should not have the force and stability of the final ; L >'<’ 
decisions of any other court.” (P. 3.) That a judgment of ■'<!. 
the Court of Claims is a bar to a re-litigation of the same ; j 
issues between the parties in any other court is not open to j'v j- 
question. Bertelsen v. White, 58 F. (2d) 792; Catholic _ J 
Society v. Madison County, 74 F. (2d) 848. *’■' 

- , , » ] Jf , -w 

The decision of the Court of Claims in the first action ^ V, 

brought by the appellant is a final determination of all the 4 j 

issues in the present suit and, hence, the latter is barred by J . '• 
the doctrine of res adjudicata. . ’ ' ; .. 1 Vi 

The appellant attempts to avoid the bar by arguing that. L ; ~ 
in the District Court complaint he has included a brand Jr 
new cause of action, under the Pay and Allowances Act, : ” J * 

37 U. S. C. Sections 1-31, 231-319, which was not considered 
by the Court of Claims in deciding the previous suit under j ' 
the Missing Persons Act. , • .'.J.vl- :■ 

The Pay and Allowances Act is the basic statute which 

V * - 1 r 0 * * 

sets out the schedules for the pay of personnel of the Army. ; j \ 
The Missing Persons Act provides a comprehensive stib- K . ' \ 
stantive and procedural system for determining when and . 1 /'.J 

under what circumstances a soldier's pay should continue * 

in certain special circumstances, that is, when he is beyond ‘,1; T * 
military control, and therefore, is necessarily a qualification ‘'\J v “I 
of the Pay and Allowances Act. Section 1002 of Title 50, j' \ 
U. S. C. App. provides that under certain .conditions of 
imprisonment the serviceman shall “be entitled to receive - f" . 
or to have credited to his account the same pay and allow- j : 
ances to which he was entitled at the beginning of such -j 
period of absence * # *.” The term “pay and allowances” > J 
_ obviously refers to the pay authorized under Title 37, U. S. 

C., Sections 1-31, hence any determination as to entitlement -.1 
to pay under the Missing Persons Act necessarily involves ^ |> • 
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its effect on the Pay and Allowances Act. The latter act 
cannot form the basis of a cause of action separate or dis¬ 
tinct from the exception or qualification to the statute as 
embodied in the Missing Persons Act. There are many 
circumstances in which a soldier may not be entitled to 
pay, as for example, when he is absent without leave, White 
v. United States, 72 Ct. Cls. 459, 464. It would be a novel 
theory of law which would permit one suit for pay to test 
the question whether the soldier actually was absent without 
leave and then a second suit if the first were unsuccessful 
under the pay statute, itself. The present complaint alleges 
no fact not included in the Court of Claims action and no 
new issue is presented. The only question is whether the 
Missing Persons Act has the effect of defeating the appel¬ 
lant’s claim for Army pay during the period of his parole, 
and more specifically, whether the administrative determi¬ 
nation as to his status can be judicially reviewed, and if so, 
whether the finding was arbitrary and capricious. These 
issues were all determined by the Court of Claims. 

It is well settled that a judgment of a court of competent 
jurisdiction is res adjudicata not merely as to every matter 
which was offered or received to sustain or defeat the claim, 
but as to every other matter which might with propriety have 
been litigated and determined in that action. Davis v. 
Mabee, 32 F. (2d) 502; United Shoe Manufacturing Corp. 
v. United States, 258 U. S. 451. The test of the identity of 
causes of action is the identity of the evidence necessary to 
maintain them. Pierce v. National Bank, 268 F. 487; Union 
Central Life Insurance Co. v. Drake, 214 F. 536; United 
States v. Glidden Co., 119 F. (2d) 235. 

In his brief (p. 14) the appellant finds it necessary once 
again to make the argument on which he relied in the Court 
of Claims and in the District Court that the control exer¬ 
cised by the Japanese of the Philippine Islands had the 
effect of continuing appellant’s status as a prisoner of war 
after his release and resumption of a civilian occupation. 
It is thus clearly recognized that any rights which appellant 
may have must be determined under the Missing^ Persons 
Act. Hence, when the Court of Claims decided that appel- 


lant was not entitled to baek pay during the period: of the 
Japanese occupation of the Philippines, because he was not 
a prisoner, it determined every issue relevant to that ques¬ 
tion and involved in the controversy. As the court said in 
Bertelsen v. White, 58 F. (2d) 792. 

“The judgment in the Court of Claims concluded the 
parties, not only as to every matter which was offered 
to sustain the claim, but as to any other admissible 
matter which might have been offered for that purpose. 
The plaintiff may not ‘split up his demand piecemeal, 
or present only a portion of the grounds upon which 
special relief is sought, and leave the rest to be pre¬ 
sented in a second suit, if the first fail’, Sanborn, J. in 
Bowe-Burke Mining Co. v. Willcuts (D. C.) 45 F. (2d) 
394, 395. 

“The statutes provide that a final judgment against 
the claimant on a claim prosecuted in the Court of 
Claims shall forever bar any further claim or demand 
against the United States arising out of the matter 
involved in the controversy. Jud. Code sec. 179, 2 
U. S. C. A. sec. 286. Having found that the judgment 
entered in the earlier case was a final judgment, and 
that the claim sought to be enforced in the case at bar 
arose out of matters involved in thejearlier controversy, 
it follows under the statute that this action is barred.” 
(P.795,796.) 


It should be noted that no judgment for future pay is 
demanded and the District Court is not asked to do anything 
which the Court of Claims could not have done in awarding 
a money judgment. In fact, the present complaint is 
entitled, “Petition for Money Judgment against the United 
States in Nature of Mandamus.” • ' 

The appellant makes a further attempt to avoid the bar 
by suggesting that the Court of Claims, having found that 
the administrative determination of the Army was conclu¬ 
sive, dismissed the complaint for lack of jurisdiction rather 
than on the merits. The opinion of the court clearly refutes 
this contention. The court took note of the plaintiff’s argu¬ 
ment that the Army’s findings were not conclusive despite 
the express terms of the statute, but held that this would 
not improve the appellant’s position since on the facts as 
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presented in the evidence the administrative determination 
was not arbitrary and capricious. The last paragraph of 
the court’s opinion leaves no doubt on that score. 

“We recognize that, while the Government may with¬ 
hold at will its consent to be sued, such withholding is 
not readily attributable to it where it has created a 
claim against itself. Dismuke v. United States, 297 
U. S. 167. We have here, however, the ‘compelling 
language’ which the Dismuke case said would be 
sufficient. And if we were to assume that Congress, 
in creating claims against the United States, never 
intends to subject a claimant to a departmental de¬ 
cision which is arbitrary and capricious, and that, 
therefore, even ‘compelling language’ of conclusive¬ 
ness, such as that of Section 1009, should be read as if 
it contained an exception allowing suit to be brought if 
the departmental denial of the claim was arbitrary and 
capricious, the plaintiff’s position would not be im¬ 
proved. The question, whether it be factual or legal, 
of whether the plaintiff, being at home or at large in 
his home country, but on parole granted by an occupy¬ 
ing enemy, which parole was accepted by the plaintiff 
either willingly, or under duress, was in the status of a 
person ‘captured by an enemy, beleaguered or be¬ 
sieged’ as the statute provides, is difficult indeed. 
There is no ready answer to it, and it cannot be said 
that the answer which the department gave was arbi¬ 
trary and capricious. 

“The plaintiff’s'petition will be dismissed. It is so 
ordered.” 

It thus appears beyond question that the court did review 
the administrative finding. It is significant in this connec¬ 
tion to note that the court made elaborate findings of fact, 
constituting more than half of the printed opinion. If it is 
possible to find two distinct grounds for the court’s deci¬ 
sion, the appellant may not choose one and declare the other 
to be a dictum. 

If it be assumed, however, arguendo, that the court did 
dismiss the complaint on the sole ground of the conclusive¬ 
ness of the Army’s determination of the appellant’s status, 
it would be a complete misnomer to characterize the dis¬ 
missal as one founded on lack of jurisdiction. There is no 




question-"but that the Court of Claims had jurisdictidm of 
the parties and the subject matter of the action which was 
for a money judgment against dhe United States, its deci¬ 
sion was based on an interpretation of the Missing Persons 
Act. It is frequently a nice question, even under the Ad¬ 
ministrative Procedure Act, to decide whether the statute 
makes the administrative finding conclusive or requires 
the court to go further and inquire whether the finding was 
arbitrary and capricious. The decision of the court on this 
question is a decision on the merits and becomes the law of 
the case. It cannot be collaterally attacked. If the court’s 
holding as to the conclusiveness of an administrative finding 
is erroneous, the remedy is by appeal. Otherwise, there 
would be no end to litigation involving administrative law. 
If a district court, for example, should dismiss a complaint 
on the ground that under the Missing Persons Act the 
Army’s finding was final, under the appellant’s theory there 
would be nothing to prevent the plaintiff from filing another 
action and then another until he was fortunate enough to 
have the case before a judge with a different opinion. 

The appellant has obviously confused the situation in 
this case with one where the jurisdictional defect goes to 
due process or there is a statutory lack of jurisdiction over 
the subject matter. The distinction is clearly made in Stoll 
v. Gottlieb , 305 U. S. 165 where the court said, 


“It is frequently said that there are certain strictly 
jurisdictional facts, the existence of which is essential 
to the validity of proceedings and the absence of which 
renders the act of the court a nullity. Examples "with 
citations are listed in Noble v. Union River Logging 
R. Co. For instance, service of process in a common 
law action within a state, publication of notice in strict 
form in proceedings in rem against absent defendants, 
the appointment of an administrator for a living per¬ 
son, a court martial of a civilian. Upon the other hand 
there are quasi-jurisdictional facts, diversity of citizen¬ 
ship, majority of litigants, and jurisdiction of parties, - 
. a mere finding of which, regardless of actual existence, 
is sufficient. As to the first group it is said an adjudica¬ 
tion may be collaterally attacked, as to the second it 
may not.” (P. 176-7) 
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- ! A fortiori, wberethe court clearly has jrarisdietion ofthe 
" parSes arid ifce subject matter, a holding that a-statute 
- gives finality to an administrative finding is an adoption 
of that finding by the court as the law of the case deter¬ 
mining the rights of the parties and cannot be attacked 
save on appeal. The court’s decision is, in effect, that the 
complaint has failed to state a cause of action in alleging 
that the administrative finding is subject to judicial review. 
As the court said in Bell v. Hood, 327 U. S. 678, 


* V* \ « 

“ Jurisdiction, therefore, is not defeated as respond¬ 
ents seem to contend, by the possibility that the aver¬ 
ments might “fail to state a cause of action on which 
petitioners might actually recover. For it is well 
settled that the failure to state a proper cause of action 
calls for a judgment on the merits and not for a dis¬ 
missal for want of jurisdiction. Whether the com- 
; >. plaint states a cause of action on which relief could be 
granted is a question of law and just, as issues of-fact 
it must be decided, after and not before the court has 
assumed jurisdiction over the controversy. If the 
court does later exercise its jurisdiction to determine 
that the allegations in the complaint do not state a 
ground for relief, then dismissal of the case would be 
on the merits, not for want of jurisdiction.” (P. 682.) 

,_ N c.. ’ 

* The appellant suggests further that the case should now 
be re-litigated because the Administrative Procedure Act 
in some mysterious manner gives the District Court a 
broader jurisdiction to review an administrative finding 
than the Court of Claims. It should be noted that the Ad¬ 
ministrative Procedure Act expressly excludes from its 
coverage the type of claim here involved. Apart from any 
other reason as to the Act’s inapplicability, it is significant 
that Section 2, 5 U. S. C. 1001 specifically excludes “from 
the operation” of the Act all “functions which by law ex¬ 
pire on the termination of present hostilities, within any 
• fixed period thereafter, or before July 1,1947. ’ ’ In enacting 
the Missing Persons Act, upon which appellant’s claim is 
based, Congress provided that the Act “shall remain in 
effect until the termination of the present war with Ger¬ 
many, Italy, and Japan, and for twelve months thereafter, 
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ot :tpitOjsp<^^earJi€ar time as the Congress' by concurrent p : i<VP; 

resolution, oj- the President by proelaiiuitidn/.Bia;. 

: nate.”,(50 U. S. C. App. See. 1015) This tehniaiation prOrA : "t ' : y?A 
vision means, of course, that the operative provisions of V ; r ! ;A-v 
the Administrative Procedure Act, including the judicial ; f, ■ 
review provisions are not applicable to functions exercised. .. Ji.£ r -*v* 
by the Army Department under the Missing Persons Act. v . 7 j 
See Attorney General 1 $ Manual on the Administrative Pro- v j - f- 

cedure Act (1947), p. 12. The fact that the appellant refers ’ i - : . 

-to the Administrative Procedure Act in itself negatives his \;j * ‘V'; 
contention that only the pay statutes and not the Missing 
Persons Act controls his entitlement to pay. ' ^;.. ; 1 •’ 

However, assuming its applicability, the Administrative I 
Procedure Act applies equally to the Court'of Claims.!., |c . 
Section 1009(b), Title 5, U. S. C. A. provides, . : \ ... - /; p. ‘ 

. “The form of proceeding for judicial review shall be ! r. •'./ 

in any special statutory review proceeding relative to K-;/ V. 

the * 1 subject matter in any court specified by statute or, ; j ♦ v 

in the absence or inadequacy thereof, any applicable p ’ 

form of legal action * # * in any court of competent ‘ f 
jurisdiction.’’ . . - ‘ P' . • 

N ’ * * * " ' 

The Court of Claims has always had the same power as / j: 
the District Courts to review administrative determinations 1 '■ 

in matters included in the court’s jurisdiction. See United Ppi P 
States v. Gleason, 175 U. S. 588,602; Ripley v. United States, ’ . 'K • ' y ; 
223 U. S. 695, 701; Gadsen v. United States, 111 Ct/Cls. Pf-. ; : 
487; Lemly v. United States, 109 Ct. Cls. 760; Bayly v. j pp : 
United States, 99 Ct. Cls. 598; Byrne v. United States. 97 ' ] p' V ; 
Ct. Cls. 412. . '.j ; >•» 

Of course, the Administrative Procedure Act does not re- , j - '• p 
quire that the court review the administrative finding in -p. 

every case. Section 1009, Title 5, XJ. S. C. A. provides for ' I p pP 
judicial review of administrative proceedings “Except so ' j * 
far as (1) statutes preclude judicial review or (2) agency V 

action is by law committed to agency discretion.” -Thus, j * ■- p. 

both the District Court and the Court of Claims may or P i P~P pj 
may not refuse to review an agency finding depending on pj' .Pp 
the court’s interpretation of the particular statute involved. 4 ; 4 p" 

The case of United States v. Patterson, cited on page 11 of p >: 

• . . • ‘ ; ~ \ 

• . .. .-I 
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the Appellant’s brief is not in point' since the court held 
thafrjn that case it could not award a money judgment The 
Court of Claims had full power to render the judgment de¬ 
manded in the instant case. The appellant chose to bring his ' 
action in the Court of Claims and is bound by its decision.. 

As the court said in Baldwin v. Traveling Mens Association, 

283 U. S. 522, 

■» * . _ . * V • » - » • 

44 Public policy dictates that there be amend of litiga¬ 
tion; that those who have contested an issue shall be 
• - , bound by the result of the contest, and that matters once" * 

, tried shall be considered forever settled as between 
v the parties. We see no reason why this doctrine should 
not apply in every case where one voluntarily appears, 
presents his case and is fully heard, and why he should 
not, in the absence of fraud, be thereafter concluded 
by the judgment of the tribunal to which he has sub¬ 
mitted his case. ,, (P. 525-526.) ' ’• ' 



II 


The District Court I«acks Jurisdiction of the 'Subject Matter 
of the Action Since It Is a Suit to Recover Salary or Com- 
- pensation for Official Services of an Officer of die United 
. States. 

Section 1346 (d). Title 28, U. S. C. A., provides, 

14 The district courts shall not have jurisdiction under 
' this Section of: 

“ (2) Any civil action to recover fees, salary, or com¬ 
pensation for official services of officers of the United 
• ' States.” 


The appellant is suing for back pay allegedly due him as 
a commissioned officer in the Philippine Scouts. Unlike 
members of the regular Philippine Army, the Philippine 
Scouts are members of the American Army, (3 Comp. Gen. , _ ■ 
Dec. 132) and the officers are detailed from the authorized 
officer strength of the Regular Army. Title 10, U. S. C. A., 
Sections 321,482. Pursuant to Title 10, U. S. C. A. Sections 
506, 506(d) (e), commissioned officers of the United States 
Army, both regular and reserve are appointed by the Presi¬ 
dent. ~ 
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4 Article 2, Section 2, danse 2 of the Constitution provides 
that “i;; il v^/the Congress may by law vest the appointment . 'Cj- : V 
of such inferior, officers, as they think proper; in the Pregi-7 V Vr "-ui' 
dent alone* in the Courts of Law, or in the Heads of Depart- • ? 

ments.” .... '. ; •' I*' ~’:V 

It is well established that a person is an officer of the 
United States if he is appointed in one of the modes estab¬ 
lished by Article 2 of the Constitution. United States v. 

Hartwell, 6 Wall. 385. t , 7 , 

In United States v. Mouat, 124 U. S. 303, the rule for de¬ 
termining who is an officer of the United States was ex¬ 
pressed as follows: 
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'What is necessary to constitute a person an officer 
of the United States, in any of the various branches 
of its service, has been very fully considered by this 
court in United States v. Germaine, 99 U. S. 508. In 
that case, it was distinctly pointed out that, under the 
Constitution of the United States, all its officers were 
appointed by the President, by and with the consent 
of the Senate, or by a court of law, or the head of a 
Department; and the heads of the Departments were 
defined in that opinion to be what are now called the 
members of the cabinet. Unless a person in the service 
of the Government, therefore, holds his place by virtue 
of an appointment by the President, or one of the, 
courts of justice or. heads of Departments authorized 
by law to make such an appointment, he is not, strictly 
speaking, an officer of the United States.’’ ‘ , 
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Where the plaintiff’s appointment is directly from the 
President or a Cabinet Officer, the courts have uniformly 
held that he is an officer of the United States and cannot 
sue for pay and compensation in the District Court - In the 
leading case of Di Benedetto v. Morganthau, 148 F. (2d) 223, 
the plaintiffs were customs inspectors who brought an action 
in the District Court for a declaratory judgment that they 
were entitled to overtime pay. In affirming the dismissal 
of the complaint, the Court said (the footnotes are omit¬ 
ted) : . ' . 
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“Appellants are officers of the United States and if 
the allegations of their complaint are correct their 
remedy lies in the Court of Claims,* not in the District 
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• ' Court, 3 to recover extra compensation. for. overtime 
services. Full relief is available in the Court of Claims • 
' ; for such purposes. They contend^ however, that they 
' are entitled to a judgment in the District Court, de¬ 
claring ‘the proper construction of the statute’ from 
which appellee, as ‘their chief administrative officer,’ 
derives his authority in connection with extra compen¬ 
sation for services performed by them on national 
holidays. 

“There can be no doubt that the Court of Claims has 
power to make the necessary interpretation of the 
statute. Consequently, if appellants’ contention is cor¬ 
rect they are entitled to such an interpretation in either 
or both courts, even though the District Court is ex¬ 
pressly barred, by the provisions of the Tucker Act, 
from deciding the case on the merits. 4 On the face of 
it there would seem to be no reason for such duplication 
of judicial action, and good reason for the District 
Court to decline to act even though it had jurisdiction. 5 

• • • • • 

. “We noted, also, in the Meyer-Callahan cases that 
./ Callahan named the United States as sole defendant, 
while Meyer did not name the United States as a 
party. This, however, is an immaterial distinction. 

• The Tucker Act withholds from the District Court, 
jurisdiction of cases brought to recover compensation 
for official services of officers of the United States, 
whoever may be named as parties defendant. 12 ” (P. 
224-5) 

* i 

See also: 

Oswarld v. United States, 96 F. (2d) 10—court re¬ 
porter. 

Baskins v. United States, 32 F. Supp. 518—penal guard. 
Foshay v. United States, 54 F. (2d) 668—postal clerk. 
Kennedy v. United States, 146 F. (2d) 26—-Instructor 
at Army Post. 

McGrath v. United States, 275 F. 294—Income tax 
inspector. 

RaTidolph v. United States, 69 F. Supp., 156, 158. ' 

No case has been found in which a commissioned officer 
recovered in an action for pay in the District Court., In 
Morrison v. United States, 40 F. (2d) 286, where a machin- 
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,ist’s first mate was permitted to sue for pay under the 
Tucker Act, the court carefully distinguished his position 
from that of a commissioned officer. “The position which 
he held was hot specifically created by statute though he 
was a petty officer as defined by United States Code An ¬ 
notated, “Title 34, Section 146, in that he held no commis¬ 
sion or warrant (P. 287—emphasis ours.) The court 
called attention to the fact that “claimant was not appointed 
by either president or a cabinet officer. ” ■" • 

The Court of Claims has exclusive jurisdiction of an 
action for pay by an officer of the United States. Since the 
appellant is a commissioned officer appointed by the Presi¬ 
dent, the District Court, under Section 1346(d), Title 28, 
U. S. C. A., lacks jurisdiction of the subject matter of the 
action. 

Ill • ' • 


The Decision of the Secretary of War under the Authority 
Lodged in Him to Determine the Status of a Soldier under 
the Missing Persons Act Involves the Exercise of Discretion 
and Is Not Subject to Control by Mandamus. 

The rule is firmly established that the discretionary acts 
of an executive officer within the scope of his authority will 
not be set aside by process in the nature of mandamus. 
As the court said in Work v. Rives, 267 U. S. 175, “Man¬ 
damus issues to compel an officer to perform a purely minis¬ 
terial duty. It cannot be used to compel or control a duty 
in the discharge of which by law he is given discretion.” 
(P.177). 

This rule has been consistently applied in matters per¬ 
taining to the administration of the Army and Navy, the 
courts declining to review or set aside the discretionary 
acts of the heads of those Departments. Denby v. Berry, 
263 U. S. 29; Reaves v. Ainsworth, 219 U. S. 296; Creary v. 
Weeks, 259 U. S. 336; Davis v. Woodring, 111 F. (2d) 523. 

The courts have consistently refused to review or set 
aside administrative determinations where the statute in¬ 
volved specifically makes the administrative finding con¬ 
clusive. United States v. Babcock, 250 U. S. 328. 
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' '■Z . It has been shown above in Point It that the Administra- 
; . , five Procedure Act (Title 5, U. S~. C. A. Section 1009, et . 

; ' - v !“: seq.) is not applicable to the Missing Persons Act since 

y ■ the latter is one of the functions which by law expired on 

j •' the termination of present hostilities. In addition, the 

: : . « ~ Act expressly excepts from the review requirement admin- 

istrative acts where “ (1) Statutes preclude judicial review 
■/ . or (2) agency action is by law committed to agency discre- 

• * • 1 tion.’’ It is well settled that the Administrative Procedure 

Act is merely declaratory of the existing law of judicial 
v' 1 . . review and does not enlarge the jurisdiction of the District 

^ Courts. McEachern v. United States, 84 F. Supp. 902; 

''r ■ White v. Douds, 80 F. Supp. 402; Brisbois v. Rogue, 85 F. 

Supp. 13. The Act does not compel judicial review where . 
agency action is by law committed to agency discretion. 
Lansden v. Hart, 180 F. (2d) 679, 683. Nor does the Act 
apply where decisions of the agency are made final by stat- 
l - c V ! ute. New York Technical Institute v. Limberg, 87 F. Supp. 

/ * 308; Prince v. Commissioner of Immigration, 87 F. Supp. 

■v\ 53. • , . 

v ’ The Missing Persons Act, Title 50, U.S.C.A., Appendix 
v’ A Sections 1001-1015, shows deliberate intention by Congress 
to make final and conclusive the determinations of the 

* M S 

appropriate heads of the departments concerned as to 
> . v . the status of persons affected by the Act. Section 1009 
\ - provides in pertinent part: 

v t* ** ' * ‘ 

V V. ■ ‘‘$1009. Determination by Department Heads 

; -’I , or Designees: Conclusiveness Relative‘ to 

Status of Personnel, Payments, or Death 

' r l -~ ' ‘ ’ . . • . ' * ‘ ‘ ‘ ■ 

“The head of the department concerned, or such 
: . subordinate as he may designate, shall have authority 

C / \ •’. 1 ■* , to make all determinations necessary in the adminis- 

■* tration of this Act (sections 1001-1017 of this Ap- 

■y>.' pendix), and for the purposes of this Act (sections 

! 1001-1017 of this Appendix) determinations so made 

: ... shall be conclusive as to death or finding of death, as 

’ v V to any other status dealt with by this Act (sections 

.y \r : '1001-1017 of this Appendix), and as to any essential 

“ * - date including that upon which evidence or information 

y' [ . is received in such department or by the head thereof. 
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' i # * # Determinations are authorized to be made by the , 
head of the department concerned,, or by such sub- 
' ordinate as he may designate, or entitlement of any " 
person, under provisions of this Act, to pay and allow¬ 
ances, including credits and charges in his account, 
and • all such determinations shall be conclusive.' 

• • • When circumstances warrant reconsideration of 
any determination authorized to be made by this Act. ' 
{sections 1001-1017 of this Appendix) the'head of the 
department concerned, or such subordinate as he may 
designate, may change or modify a previous determi¬ 
nation. # 
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It seems quite obvious that Congress intended by * this 
section to relieve the courts of the necessity of passing 
upon the status of thousands of men who were reported 
missing. There were at least 12,000 Philippine Scouts at 
the time of the Japanese occupation of the islands in 
varying degrees in the same position as the appellant: 
Congress recognized the enormous difficulties inherent in 
the task of ascertaining the histories of thousands of indi¬ 
viduals during an enemy occupation in a country with many 
different dialects, where written records had been lost or 
destroyed and where collaboration with the enemy had in 
many quarters become respectable. Only the army authori¬ 
ties on the scene could be expected to carry out this task 
reasonably and fairly. , 


. In a statement made at the hearings of the Senate Com¬ 
mittee on Naval Affairs (p. 41), F. L. Yates of the Comp¬ 
troller General’s office said: 


“Section 10 would make final and conclusive the 
determination of the head of the department, or such 
other person whom he might designate, on any question 
of status of a person in the military service. Now, we 
take that to mean the status with respect to whether 
he is missing, missing-in-action, on duty at a belea¬ 
guered post, or held by a neutral power, and so forth.” 
/ „ * ' . 

Although Mr. Yates referred specifically to Section 10 
which deals with determination of dependency, his state¬ 
ment is equally applicable to Section 9 (1009 of the Code). 
And it is significant that in the 1944 amendment to Section 


V 



1009 there was eliminated the qualifying phrase, *?Within 
the scope of the authority granted by this Act” as though • 
Congress wished to remove all reservations to the grant 
of finality to the Army’s determinations. The specific pro¬ 
vision for changes in the administrative findings is unusual 
in a statute of this kind. Rarely has any act been so 
>; meticulous in spelling out the desire and necessity for 

finality of administrative determinations. 

* 

■ IV 

The Determination of the Army That Plaintiff Was Not Entitled 
to Pay and Allowances from October 1, 1942, to January 
27, 1945, Is in Accordance with the Intent of the Missing 
Persons Act and Is Not Arbitrary and Capricious. 

If it is decided that the determination of appellant’s 
status under the Missing Persons Act is subject to judicial 
review, it is submitted that on the facts stated in the com¬ 
plaint, the Army’s determination was not arbitrary and 
capricious, and defendants are entitled to summary judg- 
, ment. 

;The appellant remained a prisoner of war only for the 
period from April 9,1942, when he surrendered, until June 
28, 1942, when he was released on parole after signing an 
‘‘oath” in which he pledged not to commit any hostile 
conduct against Japan and to do his best to serve for the 
realization of the objective of the Japanese Military Ad¬ 
ministration. Therefore, he went to Nueva Ecija where he 
rejoined his family and friends and worked as a rice 
harvester. In April, 1943, he voluntarily obtained employ¬ 
ment as a watchman with NARIC (National Rice and Corn 
Corporation), a Japanese puppet agency. Shortly after¬ 
wards appellant was promoted from watchman to the 
responsible position of purchaser in charge of buying at 
the Victoria buying station of NARIC. 

- During all this time he lived and worked as any Philip¬ 
pine civilian. He did not rejoin the American Army until 
: January 28, 1945. On the strength of this history of the 
appellant, the Army, pursuant to the War Department 
Regulation, “Plan For Casualty Administration Upon 
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Eeoccnpation of Philippines,” Section IV, paragraph. le, 
which is set out under “Statutes and Regulations,” supra, 
denied appellant’s claim to pay and allowances after-his - 
release' on parole on. the ground that during that period 
he was not in a state of capture or beleaguerment within 
the meaning of the Missing Persons Act. ; 

It is well settled that War Department regulations have : 
the force and effect of law and the courts will take judicial 
notice of them. Standard Oil Co. v. Johnson, 316 U.S. 481, 
484; Labor Board v. Atkins , 331ILS. 398. Administrative 
agencies charged with the administration of a statute may 
issue regulations to implement the law and provide for its 
application to special circumstances within the scope of 
the intent of Congress. Pacific States Box and Basket Co. 
v. White, 296 U.S. 176; Gemsco v. Walling, 324 U. S. 244.; 
Fussell v. White, 100 F. (2d) 995. In the leading case of 
Boske v. Comingore, 177 U. S. 459, court said that such a 
regulation “should not be disregarded or annulled unless, 
in the judgment of the court, it is plainly and palpably 
inconsistent with law. Those who insist that such a regu¬ 
lation is invalid must make its invalidity so manifest that 
the court has no choice except to hold that the Secretary 
has exceeded his authority and employed means that are 
not at all appropriate to the end specified in the Act of 
Congress.” (P. 470.) And in setting aside an administra¬ 
tive finding it must be clearly alleged and proved that it 
was arbitrary and capricious. Silberschein v. United States, 
266 U. S. 221. 


The War Department regulation was issued for the pur¬ 
pose of dealing with the special situation which obtained 
• in the Philippines where the bulk of the American forces 
• comprising the regular Philippine army and the Philippine 
Scouts were released on parole after hostilities ceased. 
Soldiers of Philippine ancestry were released and allowed 
to go to their homes and carry on their civilian occupations 
in furtherance of the Japanese policy of pacifying the 
islands and integrating them into the Japanese Empire. 
With the exception of a few hardy spirits who took to the 
hills and joined recognized guerrilla forces, the parolees 
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terminated their military status and became < civilians 
nnder the Japanese occupation. .-•* "•- 

\ Under no definition pursuant to the Missing Persons Act 
or principle of international law could the plaintiff be 
classed as a prisoner of war or in a state of capture or 
beleaguerment after his release on parole. He was allowed 
to go where he pleased and rejoin his family, to take up 
any civilian occupation under no closer supervision or 
control than was any civilian. In fact, he moved twice and 
voluntarily accepted a well paid position with a Japanese 
puppet agency. 

It could never have been the intention of Congress that 
the United States Treasury should bear the burden of three 
years pay of men who elected to accept the Japanese occu¬ 
pation and become passive civilians or active collaborators. 
It would be hard to impute to Congress an intent to allow 
full military pay and allowances to those who, like appel¬ 
lant, took paying jobs with Japanese puppet agencies during 
the occupation. It is appropriate to note in this connection 
that the War Claims Commission Act (62 Stat. 1240, 50 
U.S.C. App., Supp. HE, 2001), in providing for the payment 
of detention benefits to American civilians who were cap¬ 
tured and interned by the Japanese on the Philippines, 
expressly excepts from the scope of the Act any civilian 
‘‘who at any time voluntarily • • * in any manner served 
(the'Imperial Japanese) government” (62 Stat. 1242, 50 
U.S.C. App., Supp. Ill, 2004 (a)). It seems obvious that a 
Congressional policy which excludes American civilians 
from receiving any special detention benefits if they served 
the Japanese Government, must necessarily preclude pay¬ 
ments of benefits by the United States to soldiers in the 
Philippines who were not detained and took jobs with the 
Japanese Government or with corporations created by it. 

, No criticism is made of the appellant for surrendering; 
it is his conduct after his release that is in issue. It is 
true that appellant, upon his return to military duty, was 
cleared of disloyalty and restored to his rank. But the 
fact that the American Army showed magnanimity to petty 
collaborators and refused to embark on a vindictive pro- 
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gram of reprisals toward the inhabitants of a friendly YY'j 
nation ia no reason why parolees who resumed the pro- 
tection and advantages of civilian status should be entitled 
to the same pay and allowances as a prisoner pf war or 
one who took to the hills and continued the fight with a r \ 
recognized guerrilla force. * ‘ ' 

In essence, appellant’s claim is based on his contention 
that all Philippines during the occupation were subject to ' : j 
the rule of the Japanese occupation forces. It would, how- 
ever, be a novel theory of international law that the entire 
population of an occupied country assumes the status of ’ '•; \ 
prisoners of war. . Those soldiers who remained in prison [ 
or become guerrilla fighters would not agree that they were 
under no greater disabilities than the appellant who had a 
responsible job with a Japanese puppet agency. . . ' | 
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CONCLUSION 


On the same facts as pleaded in the present complaint, 

the Court of Claims found “ that as a matter of law the 

. •• • 1 

plaintiff is not entitled to recover.” It is respectfully sub¬ 
mitted that the judgment of the District Court should be 
affirmed. 


Charles M. Irelan, 

United States Attorney. ■; 
Holmes Baldridge, 

Assistant Attorney General:' 
D. Vance Swann, ' 1 V 
Attorney, .' " : 
■Department of Justice. 1 ' 
David Orlikoff, - 

Attorney /• ' y" 
Department of Justice. ' 
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APPENDIX • - 

Appellant’s Petition Filed in the Action in the Court of 

Claims 

IN THE 

COURT OF CLAIMS OF THE UNITED ^STATES 

No. 48754 


Vicente Moeeno, plaintiff 

v. 

The United States of America, defendant 

Petition 

i 

(Filed July 23, 1948) 

To The Honorable Chief Justice and The Associate Justices 

of the Court of Claims of the United States. 

Plaintiff, Vicente Moreno, through his attorney of rec¬ 
ord herein respectfully represents: 

1. This suit is for the collection of pay due and owing 
to plaintiff by defendant while a member of the Philippine 
Scouts. 

2. Plaintiff is and has been at all times herein involved 
and is now an officer of the Philippine Scouts, a part of the 
Army of the United States of America, whose address is 
0-346144 Co. B, 96th Inf. Bn. (PS), APO 74 Stotsenberg 
Area Command, c/o PM San Francisco, California. 

3. Plaintiff was called to extended active duty as a 2d 
Lt. F.A. in the above stated organization on February 2, 
1942. Exhibit A attached hereto and made a part thereof. 

4. On April 9, 1942, plaintiff then a 2nd Lt. F.A., along 
with others was taken prisoner of war by the Japanese 
Army during their occupation of the Philippines. 

5. On June 28, 1942, plaintiff was required by force and 
duress, to sign a purported parole paper, at which time 
he was in a concentration camp, Camp O’Donnell, Tarlac, 
Philippine Islands, and was and has been intermittently 
sick of malaria and beriberi, contracted during the Battle 
of Bataan and during his confinement at said camp. See 
Exhibits C and D attached hereto. A copy of the oath 
plaintiff was required to sign is Exhibit B attached hereto. 

6. During the period of plaintiff’s purported parole, his 
every movement was checked by the Japanese authorities; 
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he had to report periodically, either to the nearest health 
center or to the office of the Major; he could not change his 
abode without the approval of the Japanese authorities, all 
of which deprived him of his reasonable freedom of action 
and opportunity of livelihood and in order to save his 
family, wife and 5 children, and mother-in-law from death 
and starvation, he had to borrow on his promissory notes, 
payable upon receipt of his back pay from the United States 
Government, or beg rice and clothing. See Exhibit G 
attached hereto and made a part hereof. 

7. On or about April, 1943, plaintiff managed to move - 
from Nueve Ecija to Victoria, Tarlac, where he lived until 
October, 1944. During this period, plaintiff was secretly 
engaged in obtaining important intelligence information 
which proved very useful to the Liberation Forces. See 
Exhibits E and F attached hereto and made a part hereof. ' 

8. On October, 1944, plaintiff escaped from his above 
abode and actively served as Platoon Commander of the, 
Old Bronco Unit, designated as Squadron 224, 225, 226, 227. 
Plaintiff was promoted as Commander of Squadron 224 ' 
and promoted to the grade of 1st Lt. in January, 1945, and 
was a part of the command of Majors Robert Lapham and 
Harry McKinsey where plaintiff remained until he was 
transferred to the 12th Replacement Battalion which was 
personneled with Philippine Scouts, Philippine Army, and 
remnants of Bataan and Corregidor. Plaintiff’s Exhibits 
H, I, J, K and L are attached hereto and made a part 
hereof. 

9. Plaintiff’s claim is for back pay covering the period 
April 1, 1943, to October 15, 1944, as authorized by the. 
Missing Persons Act of March 7, 1942, C. 166, 56 Stat. 143, 
50 U.S.C.A. App. Section 1001 through 1015. The pertinent 
parts of this statute are Sections 1002 and 1006 which are 
quoted below: 
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1002. Missing, interned, or captive persons; con¬ 
tinuance of pay and allowances 
Any person who is in active service and who is offici¬ 
ally determined to be absent in a status of missing, miss¬ 
ing in “action, interned in a neutral country, captured 
by an enemy, beleaguered or besieged shall, for the pe¬ 
riod he is officially carried or determined- to be in any 
such status, be entitled to receive or to have credited to 
his account the same pay and allowances to which he was 
entitled at the beginning of such period of absence or, 
may become entitled thereafter, and entitlement to pay 
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-• Mid allowances shall terminate upon the date of receipt 
' • by the department concerned of evidence that the per¬ 
son is dead or .upon the date of death prescribed or 
determined under provisions of section 5 of this Act 
(section 1005 of this Appendix): Provided, That such 
entitlement to pay and allowances shall not terminate 
upon expiration of term of service during absence and 
- in case of death during absence shall not terminate 
earlier than the dates herein prescribed; Provided 
further. That there shall be no entitlement to pay and 
allowances for any period during which such person 
may be officially determined absent from his post of 
duty without authority and he shall be indebted to the 
Government for any payments from amounts credited 
to his account for such period. Mar. 7,1942, c. 166, $ 2, 
56 Stat. 144, as amended July 1, 1944, c. 371, §2, 58 
Stat. 679.” 

“1006. Same; payment of allotments in case of 
captured or interned persons until death or return to 
jurisdiction; pay and allowances and allotments of 
persons continued in missing status. 

“When it is officially reported by the head of the 
department concerned that a person missing under the 
conditions specified in section 2 of this Act (section 
1002 of this Appendix) is alive and in the hands of an 
enemy or is interned in, a neutral country, the pay¬ 
ments authorized by section 3 of this Act (section 1003 
of this Appendix) are, subject to the provisions of 
section 2 of this Act (section 1002 of this Appendix), 
authorized to be made for a period not to extend 
beyond the date of the receipt by the head of the 
department concerned of evidence that the missing 
person is dead or has returned to the controllable 
jurisdiction of the department concerned. When a 
person missing or missing in action is concerned in a 
missing status under section 5 of this Act (section 1005 
of this Appendix), such person shall continue to be 
entitled to have pay and allowances credited as pro- 
' vided in section 2 of this Act (section 1002 of this 
Appendix) and payments of allotments, as provided 
in section 3 of this Act (section 1003 of this Appendix), 
are authorized to be continued, increased, or initiated. 
Mar. 7, 1942, c. 166 § 6, 56 Stat. 145, as amended Dec. 
24,1942, c. 828, § 1, 56 Stat. 1092.” (Italics ours) 

10. Plaintiff states at all times during the period stated 
above, to-wit: from April, 1943, to October, 1944, he was a 
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prisoner of war of the Japanese,in the hands of the Jap¬ 
anese enemy, and interned in the Philippines which were 
oeupied by the Japanese, and was unable to leave the said 
enemy occupied country; that at all times involved herein,* 
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and thereafter, he was not absent from his post of duty 1 { •; ' ; A< 

without authority; See Exhibits M and N attached hereto ' i : 


and made a part hereof, that he was Missing In Action, as 
the Secretary of War on May 6,1944, declared all personnel > 
of the Army of the United States, including Philippine 
Scouts in the Philippines, missing in action; that he at no 
time committed any act of disloyalty against the United 
States of America. \ . '' _ 

11. There is due plaintiff for such services, pay for the , 
period from April 1,1943, to October 15,1944. The records 
from which an itemized statement can be made showing the 
amounts payable to him therefor, and for which he has not 
been paid, are in the possession of defendant. Defendant 
is able to-and should be required to prepare such a statement. 
and file it in this cause, but without prejudice to plaintiff • 
to controvert the accuracy of such statement. 

12. Plaintiff states that the United States Army authori¬ 
ties have wrongfully and without cause and in violation of 
said Act of March 7,1942, c. 166, 56 Stat. 143, 50 U. S. C. A. 
App. Sections 1001-1015 denied plaintiff’s claim for his back * 
pay in the amount stated above. A copy of said denial is 
quoted as follows: 

“ Basic: ltr fr V. Moreno, 1st Lt., Inf, Co “B” 96th Inf , 
Bn (US) Camp Angeles, APO 74, subj: “Tracer”, dtd 
3 April 1948 GSXBP 201—Moreno, Vicente 0-346144 
3d Ind " ' 

Headquarters, Philippines—Kyukvus Command, APO 
707, 28 April 1948 

To: Commanding Officer, Company “B” 96th Infantry 
Battalion (PS) Camp Angeles, APO 74 , 

1. Inasmuch as authority for final action in cases of ; 
this nature has been delegated to this headquarters, 
basic correspondence and letter being traced have acted 
upon by this headquarters without being transmitted 
to TAG. 

2. A careful review of the case of 1st Lt Vicente 

Moreno, 0-346144, has confirmed the correctness of our 
determination that he was not in a casualty status for 
the period from 1 Oct 42 to 27 Jan 45. * 
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3. No period of employment under a Japanese-con-* 
trolled agency may be credited for. purposes of pay¬ 
ment under MPA unless the acceptance of such employ¬ 
ment was previously authorized by recognized guerrilla 
commanders for operational purposes. 

4. Our records show that although subject officer 
^ was in a position to aid the guerrillas, and that he did 

aid them, in his capacity as employee of the puppet 
agency BIB A (National Bice and Corn Corporation) 
from 10 Apr 43 to 31 Oct 44, he did not accept such em¬ 
ployment upon authorization of a recognized guerrilla 
commander. 

5. In view of the foregoing, previous determination 
in this case is reiterated. 

“By Command of Major General Moore: 

(s) Charles A. Gauvreau 

(t) Charles A. Gauvreau 

CWO USA 

Asst Adj Gen” 

13. Plaintiff alleges that no other action has been taken 
on said claim by Congress or by any department except as 
hereinabove stated; that no person other than plaintiff is 
the owner of said claim or interested therein; that no assign¬ 
ment or transfer of this claim or any part thereof or interest 
therein has been made; that plaintiff is justly entitled to 
the amount herein claimed from the United States after 
allowing all just credits and offsets; that plaintiff has at all 
times borne true allegiance to the Government of the United 
States and has not in any way voluntarily aided, abetted, or 
given encouragement to the rebellion against the United 
States or to any enemy of the United States. 

14. Plaintiff states that he is a citizen of the United 
States. 

Wherefore, plaintiff prays judgment against the United 
States in the sum of $10,000.00. 

LaVern R. Dilweg, 

Robert H. McNeill, 

Attorneys for Plaintiff 
- 815 Fifteenth St., N. W. 

Of Counsel: Washington 5, D. C. 

McNeill & Fuller 

T. Bruce Fuller 


District of Columbia, ss : 

LaVern B. Dilweg being duly sworn deposes and says 
that he is the attorney for the plaintiff, Vicente Moreno, 
and is duly authorized by Power of Attorney to make this 
affidavit for and on behalf of said plaintiff; that he had read 
the above and foregoing petition by him subscribed and 
knows the contents thereof and that the statements herein 
contained are true to his knowledge and belief. 

LaVern K. Delweg. 


Subscribed and sworn to before me a notary public in and 
for the District of Columbia this 30th day of June, 1948. 

My commission expires on the 14th day of March, 1952. 
Given under my hand and seal. 


(Seal) 


Edna A. Thomas, 
Notary Public , D. C. 
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